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Foreword

The Environmental Legislation Review in Niue has been produced as an important
component of the National Environmental Management Strategies (NEMS) Project. The
NEMS Project was developed to address sustainable environmental development and
planning issues in a number of Pacific island countries. It was fi.rnded by the United
Nations Development Programme (IINDP) and implemented through the South Pacific
Regional Environment Programme (SPREP) as part of a broader I-INDP assistance project
called PMI: Planning and Implementation of Pacific Regional Environment Programme
which concentrates on regional and in-country institutional strengthening and training of
environmental managers.

Pacific islanders have lived in close harmony with their island environment for thousands
of years and are well aware of its importance to their way of life. Pacific peoples today
face the complex challenge, comrnon to many other countries of the world, of integrating
economic development with the need to protect the environment. This is the primary aim
of sustainable development and must be addressed if the Pacific way of life is to survive.
The introduction of appropriate legislation represents one important msans by which
sustainable development can be achieved in the Pacific. A fundamental first step is the
identification and review of existing environmental laws, taking into account also
traditional customary measures aimed at environmental protection. This review also
investigates administrative procedures and policy to determine ways of incorporating and
strengthening environmental laws within the existing structure in each of the Pacific island
countries associated with this project.

The Environmental Legislation Review of Niue looks at laws, administrative procedures
and policy in terms of their effectiveness in addressing the major environmental issues
existing in Niue. The research has had a particular focus on the development of practical
recommendations that build on the findings of the review. This review provided a valuable
reference document at the national seminar which produced the first draft of the National
Environmental Management Strategy (NEMS) for Niue and represents an important step
along the road to improved environmental management and protection of the Pacific
region.

This reviewforms one part of a series of legal reviews undertaken in several Pacific island
countries. I would like to thank Mr Clark Peteru for his work in preparing this
Environmental Legislation Reviw on behalf of the South Pacific Regional Environment
Programme (SPREP) and the Government of Niue.

,-)*rG
Viq A. Fuavao
Djlctor
South Pacilic Regional Environment Programme
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I.I

Introduction

This review commenced in February 1992 for the Government of Niue under the auspices
of the National Environmental Management Strategy Task Team (NEMS) and the South
Pacific Regional Environment Programme (SPREP), with funding made available to
SPREP by the United Nations Development Programme (UNDP).

NEMS and sustainable development

NEMS is a SPREP-administered project which aims at producing a statement of Niue's
environmental principles and a detailed plan for the realisation of its long-term
environmental goals. The development of NEMS follows a dialogue among government
departments. NGOs, the private sector, and individual citizens.

The National Environmental Management Strategy analyses Niue's environmental issues in
a comprehensive, multisectoral framework and sets forth a long-term strategy for
sustainable development that does not degrade the country's natural environment. or
jeopardise the health and safety of its population or its cultural heritage.

NEMS includes planning and training components. The planning component includes
activities such as an assessment of the state of the environment; a review of existing
legislation; a review of institutional capabilities; an environmental education and
awareness review; development of environmental management strategies; and
recommendations on environmental monitoring programmes. The training component
includes comprehensive short courses and on-the-job training.

This review draws heavily on material from the Niue Country Report .for UNCED, 1992
which identified the Government's economic priorities and environmental concerns.

L2 Terms of reference

This review concentrates on the'review of existing legislation'component identified above
and encompasses four tasks.

l. Collection of data on policy, legislation. regulations. decrees and adnrinistrative
practices which have a bearing on environmental and resource management.

2. Interviews with relevant government and non-government personnel to identify
environmental issues that need addressins in the review and identification of
overlaps.

3. Review and assessment of the eff'ectiveness of this legislation, policies,
administrative practices. and identification of any overlaps or gaps.



4.

1.3

Recommendations relating to amendments to existing legislation, and/or the need
for new legislation.

Geography

Niue is a Polynesian island situated in the South Pacific ocean. Although only 259 square
kilometres in area, it is one of the largest coral islands in the world and also one of the
highest. Its terraces give it the shape of a wedding cake. The lower terrace rises sharply
from the sea, creating cliffs for most of the island's 60 kilometre circumference; the temace

rim averages 28 metres above sea level. Faulting during the uplifting of the island has

created chasms, crevices and caves of great scenic beauty. The higher terrace also rises
sharply behind the coastal belt forming a central plateau averaging 69 metres in elevation.

The country is composed of this one island, located approximately 580 kilometres east of
Tong4 930 kilometres west of the Cook Islands and 660 kilometres southeast of Western
Samoa.

Niue is surrounded by a fringing reef breached at only one small area opposite the wharf at
Alofi. the nation's capital. Below the reef lie submarine terraces marking, like the terraces
above, previous sea levels. A large proportion of the island is covered with scrub, and
there are several thousand acres of dense, indigenous forest. Vegetation has been
considerably modified by man. The original tropical rainforest is composed of tall trees,
with a scanty shrub and herbaceous layer below. This rainforest probably originally
covered much of the island but is now reduced to remnants mainlv in the centre. east and
south-east.

Huvalu Forest is the largest remaining forest and includes a tapu area. There are large
areas of secondary foresto in various stages of regrowth. The secondary forest is richer in
species than the primary forest. Where agricultural activity has been prevalent, including
burning and clearing by bulldozer, the vegetation has formed patches of scrub or thicket
which are often dominated by a few shrubs. The most modified area is the desert, a
fernland community dominated by mohuku (staghom fem).



2 Policy

2.1 Development policy

The paramount policy objective of the Niuean Govemment is to work for the maintenance
of a 'living community'. The promotion of economic development in Niue is essential to
the maintenance of a living community because it provides a sense of purpose which can
no longer be derived from traditional subsistence activities. or even from Public Service
employment, unless there is a wider community to serve. This sense of purpose becomes
stronger if development is towards supplying New Zealand with goods and services which
Niue is uniquely able to supply because of its climate, soils, and geographic position.

There is no realistic prospect of economic self-sufficiency for Niue and continued
economic assistance from New Zealand, with some remittances fiom Niueans overseas,
must remain key elements in maintaining living standards above subsistence levels.
Exports have played a minor economic role in relation to imports. The substantial and
generally increasing negative trade balance has been financed largely through external
forms of assistance.

Niue's economic, social. and cultural institutions constitute a village mode of production
which retains the ability to sustain itselt, has control over most of the land resources and
accounts for the production of most subsistence goods and cultural services. Alongside
this, and closely integrated with it, is the large government sector. built up initially by New
Zealand to supply modern services and now largely maintained by subventions from New
Zealand.

Tlre Niue National Development Plan 1980-1985 CNNDP) stresses increased support for
village life and rural development. It emphasises the importance of people active in village
projects; strengthening of village community responsibilities; production from the land for
local and export markets: and the development of crafts for sale and for cultural
satisf-action. Under the plan the government sector provides essential services and
administrative functions. This option preserves the subsistence capacity of the village,
ensuring that in the event of a breakdown in the cash inconre flow, the institutions and
practices of subsistence production remain available.

In view of the declining role of external economic assistance, there is both a need and a

desire on the part of the Government to encourage the development of private sector
initiatives. The traditional attitude towards individual profit-making in Niue as well as in
other Polynesian societies has not been positive and the process of changing such
attitudinal patterns can sometimes be slow and difficult.



2.1.1 Population

A striking feature of Niue's recent history has been its population situation. The high
incidence of migration to New Zealand has resulted in a sharp population decline and

persistent shortages of skilled manpower. When the airport opened in l97l the national
population was estimated at around 5,000. ln 1974 New Zealand granted self-governing
status to Niue, which included the provision that all Niueans would continue to be

considered citizens of New Zealand.

In 1989 the Agricultural Census put the island's population at around 2,267 (including 288,

or 13 percent who are non-Niuean). It is estimated that 12,000 to 15,000 Niueans live
outside the island, most of them in New Zealand.

The objectives for future direction are intended to supplement the essential economic
assistance provided by New Zealand with economic development activities which will:
provide the people with a sense of purpose by generating additional income for Niue; avoid
a sense of complete dependence on donor countries and organisations; and revive and

maintain the traditional bases of village life and rural skills. The major avenues of
expansion are hardwood forestry, tourism, deep sea fishing, and renewed fruit production
for export.

Economic development is needed to stem the tide of migration to New Zealand. A
population of a certain size is required for a living community. However, the smallness of
Niue means that opportunities for economic development are rather limited, both in terms

of the size of potential businesses, as well as in the number of businesses of the same type

that could be supported by such a small population. Such economic development is seen

as necessary to attract a larger number of Niueans to either remain on the island or to return
from New Zealand.

2.2 Environmental policy

2.2.1 Environmentalobjectives

The NNDP lists the following environmental objectives:

'(l)

(2)

(3)

To promote an awareness and understqnding of the environment,'

To improve the existing environmenl by specific projects;

To ensure that all proposed projects on Niue are assessed for
environmental impacts and that, where possible, projects include
an environmental improvement proposal; and

To protecl and preserve through con.servalion our natural
environment, including all ecological species."

(4)



2.22 Environmentalmethotls

The Niue Concerted Action Plan 1987 (NCAP), Section 20, entitled 'Protection of the
Natural Environment' outlines future directions based on the overall objective of ensuring
that the qualities of the natural environment are maintained in the development of a living
community in Niue. The fbllowing ten methods were associated with achieving this
objective.

(l) Raise awareness of the importance of environmental protection through the schools
and community education programmes;

(2) Undertake anti-litter and clean-up campaigns, seeking to establish littering as
socially unacceptable on Niue;

(3) Legislate against indiscriminate dumping of rubbish and general littering where
present coverage is inadequate;

(4) Continue the programme to improve Alofi township, including the siting and design
of developments in the business and government centre.

(5) Provide legislative protection for living coral by prohibiting its removal from the
reef and its export from Niue, except under licence for coral jewellery manufacture
in Niue;

(6) Establish a legislative base for a system of reserves, consistent with customary land
ownership, for the protection of landscape, fauna and flora;

(7) Provide reserve status for forests. caves and other important natural features,
stipulating conditions of entry, and providing for monitoring and maintenance of the
reserves;

(8) Cooperate with the South Pacific Commission in deriving information from the
South Pacific Regional Environment Programme;

(9) Assess the risks and benefits of maintaining goats on Niue in view of the potential
damage they would do to Niue's environment if they escaped and established feral
herds; and

(10) Require the use of a floating boom around the oil tanker and delivery hose link
during discharge operations.

2.2.3 Environmentalneeds

ln addition. the NCAP highlights the need for:

(l) Technical expertise to plan and implement the action strategy, and expert legal



env'ironnental leg,islation

@ l\ccess to techmical fasillties necessary for monitoring.

(3) Improved monitoring of the freshwater lens both for oontarnination (biologicat
chenical. radioaotivity and salinity) andthe effecrco absfiraction.

(4) tnproved w:Bt€r catchrnent so as tD beeor,ne less dependent on thE fresh-water lens.

(5) Rpstrietisn on the use of bulldorers and weedicides related to land eleararloe.

(6) Protection of sea c:rves to halt disfigurement



3 Law

3.1 Background

Explorers and missionaries were for many years forbidden from setting foot on Niue. It
was not until the 1840s that missionaries established themselves on the island. In 1990,
assisted by the missionaries, Niueans successfully petitioned Queen Victoria to make the
island a British protectorate. New Zealand consequently annexed the island in l90l and
administered it as part of the Cook Islands,

In 1903 Niue was placed under separate administration. It was administered under the
Cook Islands Act I9l5 NZ) until 1966 when the Niue Act 1966 (trlZ) was passed. Under
the latter Act the Niue Island Assembly could only make laws on matters that were not
reserved to the Nerv Zealand Government.

lnl974. by virtue of the Niue Constitulion Act 1971(NZ), Niue became a self-governing
country in fiee association with Nerv Zealand. Under the Act close ties are maintained
with New Zealand which undertakes responsibility for Niue's external relations and
defence as well as for the provision of adrninistrative and economic assistance. The
Niuean people retain New Zealand citizenship under this special relationship.

Not surprisingly Niue has adopted the New Zealand system of parliamentary democracy
comprised of national and local administration. There are 12 government agencies: Office
of the Secretary to Governrnent; Department olAdministrative Servicesi Treasury; Office
of Community Affairs; Department of Agriculture, Forestry and Fisheries; Department of
Public Works; Department of Health; Department of Education; Department of Posts and
Telecommunications; Department of Police; Department of Transport; and the Niue Public
Service Commission. At the level of local government there are 13 Village Councils:
Makefu, Tuapa, Namukulu, Toi, Hikutavake, Mutalau, Lakepa, Liku, Hakupu, Vaiea,
Avatele, Tamahautoga and Alofi.

In 1991, all statutes and regulations in force in Niue as at August 1990 were published for
the first time in a set of four volumes. The statutes are listed in order of their short title and
are published in tluee volumes. Volume I contains the Constitution, a reference table of all
the statutes in force in Niue. a chronological table of the statutes enacted in Niue, a table of
statutes excluded as not Lreing Niuean law and statues listed'A'to 'C'. Volume 2 contains
statutes'D'to'M'and volume 3 statutes'N'to'Z'. The regulations are collected in Volume
4 which is in two parts. A supplement updates the law to I March 1991.

3.1.1 Modern trend

The legislative situation in Niue prior to 1974 was that either Acts were passed for Niue by
the Nerv Zealand Parliarnent or Ordinances were passed by the Island Council of Niue
(1916-1959) or the Niue Island Assembly (1959-1974). From l9 October 1974 the Niue
Assembly has had the authority to pass laws. No Act of New Zealand made after that date



has become part of the law of Niue without the request and consent of the Niue Assembly.

Similarly no subordinate legislation made after that date has become part of the law of
Niue unless it was made under an Act extended to Niue and was requested and consented

to by the Niue Assembly.

Regulations may be made under the Constitution or under any statute in force in Niue. The

power to make regulations is typically a power granted to Cabinet to make regulations.

There have been few regulations passed since 1974 but there is a substantial body of
regulations and rules that are part of the law of Niue that were enacted in New Zealand

prior to 1974.

The trend of legislation in Niue in its early period was towards the regulation of day-to-day

activities. There was little emphasis on commercial or economic development apart from

those laws regulating copra production and export'

From the 1960s up until 1987 laws were passed which facilitated economic development.

This was followed by a brief period where administrative type legislation was passed.

Economic events and a plummeting population have however forced attention back to

economic issues. Accordingly, in 1990 Govemment embarked upon a programme of
legislative reform having as one of its principal objectives the establishment of a legal

environment which will encourage and make economic development possible.

3.1.2 Saurces of law

The sources of law in order of priority are the Constitution, Acts of Parliament, regulations,

bylaws and the Common Law of England. Niuean custom, although not recognised as a

source of law nevertheless, on occasion, has the force of law.

With regard to the Common law of England, s67? of the Niue Act 1966 (NZ) provides that

the law of England as it existed on 14 January 1840, if not inconsistent with the Niue Act

I966 GiZ) or inapplicable to the circumstances of Niue, is in force in Niue. This is subject

to further qualification in respect of the statutes of England, Great Britain or the United

Kingdom that were in force in Niue on I January 1967. The Common Law of England is

taken to be that for the time being. tt is unclear what scope this category of law has in

Niue. The answer must wait until such time as the question is brought before the High
Court for determination.

With regard to case law, there is very little civil litigation in Niue. Moreover, cases are not

officially reported. The Clerk of the High Court was able to recall a few incidents three or

four years ago involving compensation for property damage caused by fires spreading from

neighbouring properties. Invariably these matters are settled out of court as the parties are

often related to each other.

Similarly there are very few criminal cases, and fewer still with an environmental aspect.

Incidents involving animal trespass, that is. stray pigs, are frequently solved by the pig

being shot.



3.1.3 Customary law

Customary law operated for several centuries in Niue before the English legal system came
to apply. Customary law continues to have currency and has importance to conservation
work. This topic is discussed in more detail in Section 10.

3.2 The draft Conservation Bill, February 1992

This Bill is based on the Cook Islands'Conservation Act 1987.It would be useful to know
what the Cook Islands experience with their dct was prior to the court ruling in May l99l
which suspended its operation.

The Bill is a mixture of several environmental concerns which are brought under the
jurisdiction of the Conservation Service, which is to be a division of the Department of
Community Affairs. There will be a jurisdictional overlap between Community Affairs and
the Department of Agriculture which is cunently working in several of the areas provided
for in the Bill. A working arrangement needs to be arrived at in order to avoid both
duplication of work and possible conflict between the Departments. The stipulation that
the Director of Agriculture be a member of the Conservation Council should help in
achieving a more efficient result. There will also be overlaps with other Departments but
to a lesser degree.

3.2.1 Conservalion anddevelopment

There are several factors which indicate that the Conservation Service will not be purely
conservationist in nature but will also have a strong developmental focus.

Firstly, one of the Bill's two aims is to provide for the conservation, development and
management of the environment and national resources in a sound and sustainable manner.
This aim is given effect in clause 9 which states the Service's principal objective as being
the development, management, protection and conservation of the environment in a

manner that will permit the sustained utilisation of its resources. The language indicates
that protection and conservation are not goals in themselves but are subservient to the
objective of sustained utilisation of the country's resources. (Possibly the use of 'sustained'
is incorrect and the correct term is'sustainable').

Secondly, Government has recorded its firm commitment to a policy of economic
development in several policy documents.

Thirdly, it is Cabinet that will appoint the Conservation Council. The Council is to consist
of three to five members. The criteria for selection are not given other than that one of the
members is to be fiom the private sector with knowledge of conservation and
environmental matters. The council is to meet at least quarterly. Rather than leave the
appointments open it is suggested that they be specified and include such appointees as the
Director of Agriculture, the Director of Health, the Director of Public Works, the
Government Solicitor and community representatives.



The Council has a minimal advisory role and will effectively run the Service. Typically, a

Council such as this would be primarily advisory in nature and the Minister would make
frnal decisions.

Conservation officers will have a range of powers which may be additional to powers they
already possess, for example, as health or agricultural inspectors. It may be as well to
precede the power to search with the power to enter the premises where the search is to
take place. The power of arrest as it stands is unrestricted, and should be confined to more

serious offences (i.e. those punishable by imprisonment).

In the event of any inconsistency arising between the Bill and any other Act, the provisions
of the Bill are to prevail. This is useful in overcoming anomalies. for example, in
definitions. Thus, 'animal' is widely defined in the Bill, is defined in a slightly different
way in the Agriculture Quarantine Act 1984 and receives a niurow definition in the

Wildlife Ordinance 1972. The definition of 'plant'under the Bill differs with the definition
under the Agriculture Quarantine Act 1981. 'Wildlife'is defined under the Bill and

includes plants but is not defined in the Wildlife Ordinance 1984.

3.2.2 Part IV

Part IV of the Bill is concerned with national parks and protected areas. Cabinet has the

power to prescribe by regulation and by notice published in the Niue Gazette that a certain

area is required for a national park or as a protected area. (Compare this to the Cabinet

power under ssl0 and 11 of the Niue Amendment Act (No 2) 1968 (NZ), to take land for a

public purpose and also s44 of the Land Ordinance 1969 where the leveki mangafaoa with
the consent of the majority of the members of the mangafaoa can apply to the Land Court

for an order setting apart land not subject to a charge as a reservation for a specified

purpose for the common use of the residents).

The Bill does not define what national parks or protected areas are. or what purpose they

are meant to serve. At present there are no existing parks or protected areas.

Crown acquisition of land is a sensitive and often unpleasant matter notwithstanding that

compensation may be paid. There is the real possibility that opposition by landowners to

the creation of a national park or protected area would cause Cabinet to avoid the issue

altogether. The process may still be of value though for the creation of marine parks; sea

areas are apparently less contentious than land areas.

An alternative to the national park approach would be to work through traditional methods

such as the tapu or the fono. Villages could be encouraged to declare their own tapu areas

or observe a system of fono for short term environmental protection. This might achieve a

level of protection similar to that which could be provided by a system of national parks.

Traditional methods would entail considerably less public opposition and moreover would

not require a government agency to enforce compliance.
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3.2.3 Part VI

Part VI of the Bill is concerned with coastal zones. The
those areas comprising the'foreshore' and'coastal waters,.

'Foreshore' is defined as meaning the land component 50
water mark. It encompasses a much wider area than the
Territorial Sea and Economic Zone Act t978.

'coastal zone' is defined as all

metres landward of the high
definition of foreshore in the

'Coastal waters' is defined as all that area having as its inner boundary the mean high water
mark, and as its outer boundary the outer limit of the territorial sea and includes every
lagoon and the bed of such sea or lagoon. (This definition differs slightly fiom that of
'territorial sea'found in the Territorial Sea and Economic Zone Act 1978. The territorial
sea concept relates to coastal state territorial iurisdiction. whereas the coastal waters
concept relates to human activity).

The coastal zone in some jurisdictions encompasses a substantially greater landward
con"lponent because of the recognition that the impact of what happens inland is often
manifested at the coast. Because of the intense planning pressures that occur in that thin
strip where land meets sea, activities here are usually comprehensively regulated.

The above ternls should also be contrasted with the concept of 'Niuean waters'.

3.2.4 Part VII

Pan VII of tlre Bill concerns pollution of seas and inland waters. In contrast to Pafl VI
which deals with rnining or building rvithin the coastal zone, this part deals exclusively
with pollution, specifically liom ships.

'Niuean waters' is defined as comprising the 'territorial sea' and the 'internal waters' of
Niue.

The 'territorial sea' n'leans those areas of sea having as their inner limits a baseline
measured from the low-water mark along the coast of Niue, or, where there is a coral reef
along any part of the coast of Niue, the low-rvater mark along the outer edge of that coral
reef. The outer limit is defined by a line measured seaward from that baseline, every point
of which is distant l2 nautical rniles from the nearest point of the baseline.

'lnternal waters' means any areas of the sea that are on the landward side of the baseline of
the territorial sea and includes the waters of any surface or subterranean river. stream, or
lake. Arguably, Niue's water lens could be described as a suhterranean lake.

Although pollution of the sea is clearly covered. the situation is not so clear concerning
freshwater. Under clause 37(b) pollution of freshwater is not an offence unless matter
deposited in any place.shall he liahle to he v,ashed into Niuean waters whereby navigation
shall or may be impeded or obstructed or the level of pollution of such waters is increased.
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The reference to internal waters really only makes sense with regard either to lakes that are

large enough for vessels to travel on or to navigable rivers. As Niue has neither lakes nor
rivers it is difficult to see what purpose the inclusion of intemal waters' serves.

The repeal af s222 of the Niue Act 1966 (NZ) appears to be premised on the assumption

that the internal waters of Niue are adequately covered. As this is not the case, s222 should

not be repealed.

3.2.5 Part VIII

In Part VIII of the Bill, marine casualties are covered in almost identical terms to Part III of
the Marine Pollution Act 1974 (NZ), which is in force in Niue. This may therefore be

superfluous. The Bill does not regulate other pollution activities although it provides for
management plans to deal with the subject.

Finally, unless separate environmental assessment legislation is contemplated, the Bill
should include in the regulations clause a subclause providing for environmental impact

assessments to be undertaken as a prerequisite to development proposals. It may also be

useful to add a clause acknowledging that common law remedies are preserved.
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4

4.1

Administrativ e str ucture

The Constitution

4.LI The Constitution 1974

The Constitution of Niue came into force on 19 October 1974. It is set out in the First
Schedule (Niuean language version) and Second Schedule (English language version) of
theMrre ConstitutionAct 1974NZ). Itisthesupremelawof Niue(sa(l)of theAct).
Acts or provisions of Acts which are inconsistent with the Constitution are invalid to the
extent of the inconsistency (article 28(a) of the Constitution). The Constitution's
supremacy is also reflected in article 35 which requires a special procedure to be followed
in the event that the Niue Assembly wishes to repeal. amend, modify or extend it.

The Constitution provides for an executive, a legislature and a judiciary.

Executive authority is vested in the Queen in right of New Zealand. A Cabinet consisting
of the Premier and 3 members of the Niue Assembly, overseeing twelve govemment
departments is empowered to exercise executive authority on behalf of the Queen. A
Public Service assists the Cabinet in its work. Statutory bodies are appointed by Cabinet,
roles being defined in specific legislation. Examples are the Niue Development Board, the
Niue Tourist Board, thc Flousing Authority. and the Liquor Control Authority.

The Legislature consists of the Speaker and twenty members. This body is charged with
making laws for the peace, order and good govemment of Niue. Elections are held every
tluee years under a system of universal suffrage. The Assembly is the supreme law-
making body with authority to veto executive governnrent policies.

The Judiciary consists of the Fligh Court of Niue and the Land Court. The High Court is
the court of general jurisdiction (criminal and civil) and has all the power necessary to
administer the laws of Niue. The Court consists of the Chief Justice and other judges and
commissioners. There is a Chief Justice but no other judges. The commissioners are local
lay people and the bulk of cases are heard before them.

'fhe Land Court has exclusive jurisdiction in all matters relating to Niuean land.

Niue's Constitution differs fiom the constitutions of other island states, such as Western
Samoa, in at least two ways. First, it does not contain fundamental rights provisions.
Arguably the rights of Niuean citizens are adequately safeguarded under existing statute
law and so may not need to be enshrined in the Constitution. There is, however, a limited
safeguard in the Constitution provided by article 3l rvhereby the Chief Justice can
comment on measures affecting the criminal law or personal status. This article will be
repealed if the Constitution Anrendment (No l) Bill is passed in its present form.

Secondly, there is a conceptual difference regarding the source of authority. The preface to
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the Samoan Constitution acknowledges that the Constitution derives directly from the
people: 'we the people ... adopt, enact and give to ourselves this Constitution.' In contrast,

Niue's Constitution is grounded in the New Zealand experience which in turn follows the

English experience where, historically, power resided in the monarch and was only
gradually ceded to the people. Hence, under Niue's Constitution, executive authority is

vested in the Queen in right of New Zealand and all land is vested in the Crown in right of
the Government of New Zealand.

4.1.2 The Constitution Act 1986, (NZ)

This Act is part of the law of Niue by implication. It contains sections on the Sovereign,

the Executive, the Legislature and the Judiciary.

4.1.3 The Niue Act 1966, (NZ)

This is an omnibus Act written in the form of a code. Although it is an ordinary Act of
Parliament its subject matter gives it pre-eminence relative to other Acts. It deals with
matters of the executive and legislative govemment that were not brought under the

Constitution and contains a substantial number of provisions relating to the establishment

and operation of the High Court of Niue. It also contains the criminal code, provisions on

family law and a list of New Zealand statutes in force in Niue.

The Niae Amendment Act (No 2) 1968 (NZ) is perhaps the most important of the various

amendments to the Niue Act 1966 (NZ) in that, together with the Land Ordinance 1969 it
sets out the principal features of Niue's land law. The Property Law Act 1952 (NZ) is also

part of Niue's land law but need not be considered for the purposes of this review.

4.2 Enforcement

Conservation officers will be responsible for the enforcement of the Conservation Bill.
Questions as to the exercise of their powers should be dealt with by the Govemment
Solicitor as should questions involving prosecutions and evidential matters.

The Niue Act 1966 (NZ),248, makes the provisions of Part VI of the Act applicable to any
offence committed in Niue. It would be useful to have a similar provision in Parts V and

VIII thus allowing matters such as 'parties to offences', 'defences' and evidential matters to

likewise apply to all offences contained in various enactments committed in Niue and not
just those offences found in the Act.

Prosecutions in Niue are generally undertaken by the police, but in serious cases the

Govemment Solicitor appears on behalf of the Crown in both criminal and civil matters.

In minor cases the conservation officers, with a little training, may be able to bring
prosecutions. The more serious prosecutions can be handled by the Government Solicitor.

Since there is no practising lawyer in Niue, the defence in criminal matters is undertaken

by lay persons, known as public defenders. These are appointed by Cabinet, and are
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remunerated by Government under an informal system of legal aid. New Zealand lawyers
have a right of audience in the High Court, as do other agents with the leave of the Court.

4.2.1 Village control

At the village level, most villages have at least one constable stationed in the village.
Village constables are employed on a three year contract and work closely with the Village
Council. These constables can be educated in environmental principles as well as the
offence sections of the Bill in a manner that emphasises a preventative rather than a
remedial approach to environmental problems.

As regards enforcement of traditional laws, there is no chiefly system as with other
Polynesian islands and many decisions are made by elders and church pastors. Village
Councils have limited disciplinary powers and where, because of blood connections, they
find it difficult to enforce sanctions, they may complain to the Central Police Station. The
police can only act as conciliators because they cannot intervene unless the matter
conrplained of involves a criminal offence or is likely to lead to a breach of the peace.

Village Councils can be very effective. One exarnple is the village of Tuapa where there is
collaboration between the council and mangafaoa. Each mangafaoa has title not only to
land, but also to part of the reef. The Tuapa reef is a major gathering place of the karoama,
a valuable food source, whose numbers can be severely depleted by intensive fishing. The
mangafaoa members have all agreed on the importance of not only limiting fishing, but
also avoiding any situation that may discourage the karoama. During the karoama season,
the Village Council imposes restrictions such as: prohibiting fishing on the reef at night;
allowing fishing from canoes at night but prohibiting the use of lights; and prohibiting
outsiders onto the reef.

Overall, however. there is a feeling that Niue's environmental laws are often not obeyed
either because of a lack of capability or a lack of political will to enforce them. Avoidance
of confrontation is understandable in communities of this size but inevitably the
community itself will suffer if it stands by as its laws are breached. [n the absence of a
firm stand by the legislature, supplementary means of compliance, such as customary law
(see Section l0) and education (see Section l7) need to be considered.

4.2.2 Environment unit

An Environmental Task Force has been set up and has produced a Country Report to the
Earth Summit which was held in Brazil in June. It is planned that the Task Force will
include representatives from the community and will serve a future function as the
oversight comnrittee for the development of a National Environmental Management
Strategy [NEMS), and provide a springboard for institution-building plans in the
environment sector.

It is also planned to set up an environment unit. Such a unit would be located in the
Department of Community Affairs. which would be redesignated the Department of
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Internal Affairs and would be directly responsible to the Secretary to Government and to
Cabinet. The environmental unit would be tasked with the comprehensive responsibility of
protecting and conserving the environment, and would have broad, multisectoral
representation, and would be the forum for environmental decision-making and sustainable
development planning.

Although each department would have regulatory and enforcement roles with respect to
environmental protection and conservation needs, the ultimate responsibility to ensure that
such functions are operating in an effective manner would lie with the Department of
Internal Affairs and the Secretary to Government. Institution-building would be achieved
b), an initial empowering Act, which would be followed by a comprehensive Environment
Act rather than a Conservation Act to reflect an emphasis on balanced, sustainable
economic development-cum-environment, rather than a more one-sided conservation
approach to environmental concems.
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5 Environmental planning and assessment

The NNDP observes that very little environmental planning has been undertaken to this
point but that many of the development plans being prepared will have an effect on the
environment. In the past the Agriculture Department has taken wildlife into account when
carrying out projects, and some environmental components have been considered by the
Public Works Department in relation to building and construction activities (see for
example the Niue Building Permits Ordinance 1959).

There is provision in Part VII of the Niue Public Health Ordinance I965 for the sanitation
of buildings and dwellings, but no conscious effort has been made to deal with
environmental problems in a comprehensive manner. It is, however, now intended to
adopt a more technically developed approach to environmental questions as Government is
conscious of the dangers involved from unwise environmental practices.

Land use plans, zoning and other controls are not in use although the way is open for
Village Councils to pursue the use of these processes under the Niue Village Councils
Ordinance 1967 (see s27 and the schedule). Resource use planning is needed in order to
coordinate projects and to rationalise resource utilisation. There are no environmental
impact assessment laws (which would require reports on certain projects to determine or
predict the adverse consequences of development on the environment) although s6 of the
Conservation Bill states that the function of the proposed Conservation Council is to carry
out investigations and research into the protection and conservation of the environment.

l7



6 Land tenure

Law6.1

The Constitution, apart from establishing the Land Court, makes only one reference to
land. This is article 33 which deals with 'special provisions with regard to measures
affecting Niuean land'. That article provides for scrutiny (by way of a Commission of
Inquiry) of bills before the Niue Assembly affecting Niuean land or the Land Court. The
Niue Amendment Act (No 2) 1968 (the 'Amendment Act') which predates the Constitution
contains together with the Land Ordinance 1969 (the'Ordinance') the principal features of
Niue's land law. The Ordinance in its preamble states its purpose as being to 'provide for
the control and tenure of land, the survey of land, the registration of title to land and other
like purposes.'

Important provisions in the Amendment Act include the following.

All land is either Crown land or Niuean land (s3).

'Crown land'is defined in s2 as:

'land vested in the Crown in right of the Covernment of New Zealand,
being land that is free.from Niuean custom.'

'Niuean land' is defined in s2 as:

'land in Niue vested in the Crown but held by Niueans according to the
customs and usages of Nitte; and includes any land granted by the Crown
infee simple before the commencement of the Cook Islands Act 1915, and
any customary land declared to be Niuean freehold land or native

freehold land by an order of any Court before the commencement of this
Act.'

The commencement dates referred to above are the lst of April 1916 and the lst of
November 1969.

All land is vested in the Crown though subject to all rights lawfully held by any person at
the commencement of the Act whether by virtue of Niuean custom or otherwise (s4). This
includes Niuean land (s2l):

'All land in Niue which at the commencement of this Act is held by
Niueans in accordance with Niuean custom ts hereby vested in the Crown
as the trustee of owners thereof, and shall be held by the Crown subject to
Niuean custom, and all such land is hereby declared to be Niuean land
accordingly, but shall remain subject to any right which may have been
lawfully acquired in respect thereof before the commencement of this Act
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otherwise than in accordance with Niuean custom.'

Most of the land of Niue is held by the mangafaoa whose membership is constantly
adjusted according to complex social rules. 'Mangafaoa'is defined in the Ordinance as:

'in relation to any Niuean land ... the fumily or group of persons
descended from a common ancestor, including any person who has been
legally adopted into the family, who at any given time are recognised as
entitled by Niuean custom to any share or interest in the land, and
excludes a former member of the family legally adopted into some other

family. Where Niuean land is owned by a single person exclusively, that
person is the mangafaoa of the land.'

The'leveki mangafaoa' is defined in s2 as:

ta trustee or guardian of a family having any right, title, estate, or
interest in Niuean land.'

The leveki mangafaoa administers the land on behalf of and for the benefit of the owners.
In light of the high incidence of absentee landowners the position assumes added
importance.

6.1.1 Public purpose

Authority for the taking of land for a public purpose is found in ssl0 and ll of the
Amendment Act.

'The Cabinel may from time to time, by Ll/arrant, take any land in Niue for
any public purpose specified in the Warrant' (s I 1).

'Public purpose' is defined in s2 as meaning:

'all purposes for which money is appropriated ... by the Niue Assembly,
and all lawful purposes and functions of the Government of Niue; and
includes naval, military, and air defence, education, public health,

.fisheries, public buildings, wharves, jetties, harbours, prisons, water
supply, sites for villages, housing purposes, public recreation, Iand
development, and the burial of the dead.'

Compensation is payable to those who have had any right, title, estate or interest
extinguished or divested as a result of their land being taken. The procedure for the taking
of land is set out in s5l of the Ordinance.

6.1.2 Reservations

The Ordinance allows for the creation of reservations on Niuean land (s44). The leveki
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mangafaoa with the consent of the majority of the members of the mangafaoa (the majority
of this class must be ordinarily resident in Niue) may apply to the Land Court for an order
setting apart land not subject to a charge

'as a reservation for the common use of the residents of a village, or of a
Church or other group or institution for such purposes as a burial
ground, fishing ground, village sile, landing place, place of historic
interest, source of water supply, Church site, building sile, recreation
ground, bathing place or any other specified purpose v,hatsoever.'

The inclusion of fishing ground, landing place, place of historic interest and bathing place
presupposes the Land Court has a marine jurisdiction.

6.1.3 The Land Court

The work of the Land Court under the Amendment Act and the Ordinance involves
consideration of the customary rules which govern the land system.

The Land Court is established in Part 3 of the Constitution. Its jurisdiction however is set

out in s47 of the Amendment Act. That section grants the Court exclusive jurisdiction in all
matters (e.g. ownership, possession, occupation, utilisation, right to proceeds from
alienation, determination of boundaries etc.) relating to Niuean land. This jurisdiction
encompasses almost all of the land area of Niue as perhaps only 5Yo of the land area is
Crown land.

The workload of the Land Court should be assisted by the Land Titling Project which
began in October 1989. The project's goal is economic: to enable land to be precisely
identified - as well as ownership of it - thus facilitating its use as collateral for loans.

Experience has shown that a comprehensive survey followed by secure titling procedures is
necessary for the economic development of individual land holdings. With a secure title,
the landowners can obtain development loans using their land as security.

The project should help the Court's workload by providing an incentive for people to do

something about ownership now rather than when a dispute arises at which time records or
family members may no longer be available. At the time of this review about 8% of the
land was estimated to have been registered under this system.
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