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INTRODUCTION

Access to genetic resources, sharing of related benefits and protection of traditional
knowledge are issues of national importance for Samoa. Traditional knowledge and
genetic resources in plants and animals have enormous cultural, social and potentially
economic value. Proper management of these resources will both preserve them and
maximise their value for all Samoans.

Products developed from traditional knowledge and genetic resources have great
economic value. For example, crops developed and improved by traditional farmers
are estimated to be worth US$15 billion annually to the international seed industry.
Worldwide sales of pharmaceutical drugs that are based on traditional medicines are
estimated to be worth US$32 billion each year'. Commercial development of
traditional knowledge and genetic resources is overwhelming conducted by
researchers or bioprospectors from developed countries using the resources found in
the developing world.

However, traditional knowledge and genetic resources have more than mere economic
value. They are an essential component of the fa’a Samoa and are practised everyday.
There is a strong relationship between traditional knowledge and the fa’a Samoa, with
each sustaining and supporting the other. Consequently traditional knowledge,
whether it concerns healing techniques and medicine, agricultural practices,
environmental knowledge, handicrafts or custom and cultural practices, is a living and
vital thing. But it needs to be nurtured and protected to keep it alive and to continue
as part of the Samoan way of life. Similarly plants and animas (or genetic resources)
that relate to that traditional knowledge need to be conserved and protected.

Many of Samoa’s plants, animals and related traditional knowledge have already been
studied. The resulting discoveries could (and should) benefit Samoa. Anecdotal
evidence suggests that up to 40 researchers come to Samoa each year (or
approximately one new researcher each 9 days) to study various aspects of Samoa’s
plants, animals and related traditional knowledge.

Two documented examples of such projects are the use of the mamala plant as a
possible HIV-AIDS treatment and the botanical inventory conducted by the National
University of Samoa and the Nihon University, Japan. Sharing of the benefits from
these projects has been undertaken with varying degrees of success.

Case study 1: the mamala plant and potential HIV-AIDS treatment

In the late 1980s, Dr Paul Cox, an American ethnobotanist, was working in Falealupo to gather a
collection of plant samples to test for any chemicals that could be useful medicinally. As part of the
project, he interviewed faulasea in Falealupo, two of whom used the bark of the mamala plant as a
treatment for fiva samasama (hepatitis).

Testing of mamala in the US revealed that it contained prostratin (a previously known substance).
Further testing showed that prostratin is effective in treating the HIV virus. Based on this research, the
AIDS Research Alliance (ARA) undertook human testing of prostratin as a treatment for HIV-AIDS.

"ETC Group — www.etc.org
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In 2001, the ARA entered into an agreement with the Government of Samoa to share 20% of any future
royalties from medication developed. Under the agreement, the Samoan royalties are to be shared
between the Samoan government (12.5%), the village of Falealupo (6.7%) and the families of the two
taulasea who used mamala in their healing practices (0.8%). Additional progress payments were also
stipulated: $US5,000 in a good faith deposit, and payments of $US10,000, $US20,000 and $US40,000
if the human clinical testing reaches specified stages.

Case Study 2: Botanical inventory, NUS and Nihon University

Over the period December 1998 — December 2000, the Samoan-Japanese Cooperative Botanical
Inventory Programme was conducted by the National University of Samoa (NUS) and Nihon
University, Japan.

The project began as the development of a national herbarium for Samoa by collecting and cataloguing
all Samoan plant species. In May-September 1999, Japanese and Samoan researchers collected plant
specimens from Upolu. In January 2000, during a second collection in Savaii, the Japanese researchers
also sought to interview taulasea about the medicinal qualities of plants.

In early 2000, NUS sought to enter an agreement with Nihon University to set limits for the
interviewing of faulasea, the collection of samples and research outcomes. The negotiation of the
agreement was fraught with difficulties. The final benefit sharing agreement relies heavily on Nihon
University’s goodwill to notify NUS that commercial gains have been made.

It is possible that much information relating to Samoan genetic resources and
traditional knowledge has already left the country without Samoa benefiting in any
significant way. Any benefit sharing currently relies entirely on the goodwill of the
researcher who may seek government and/or village permission and may, for
example, liaise with staff at the National University of Samoa or deposit copies of
their findings with the University.

Harnessing the value of genetic resources and traditional knowledge could have a real
impact on Samoa’s social, cultural and economic development. It could result in
training opportunities and technology transfer from overseas-based researchers and
institutions and could boost local educational infrastructure through cooperative
projects. It could also result in short-term and long-term financial benefits in terms of
permit fees, financial support for community development programs and shares of
future royalties from agricultural or pharmaceutical products.
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EXECUTIVE SUMMARY
The purpose of this project is to:

1. assess the current state of the capacity needs holders in Samoa in relation to
access to genetic resources, benefit sharing and protection of traditional
knowledge;

2. assess relevant existing national policies, administrative procedures and
guidelines; and

3. develop an action plan to progress these issues.

Capacity Needs Assessment - Part A

Community and government consultation, through workshops and interviews, was an
important element of the capacity needs assessment. Four key themes emerged from
the consultations relating to protection of traditional knowledge and access and
benefit sharing, as follows:

High value placed on traditional knowledge: Samoans, particularly from village
communities, place a high value on traditional knowledge which is inextricably linked
with the fa’a Samoa. There is a reasonably high level of awareness of the practical
context for access and benefit sharing issues including recognition of the cultural,
social and economic value of traditional knowledge and genetic resources.

Central role of village governance: When regulating access to genetic resources,
benefit sharing and protection of traditional knowledge, village governance and the
fa’a Samoa must have a central role. The alii ma faipule has a vital role in all aspects
of the process and a sense of ownership of the issues in villages will be central to the
success of any regulatory regime.

Partnership between village and government: An effective access and benefit
sharing regime should be characterised by a strong partnership between village and
central government in order to regulate access to genetic resources and to protect
traditional knowledge. However, there was some divergence in views about the
relative roles of village and central government. Village representatives felt that the
final decision about granting access should be one for village governance, in
consultation with central government. By way of contrast, representatives from
central government were of the view that the final decision should lie with central
government, in consultation with villages.

Permit system: A permit system is an appropriate model for access and benefit
sharing issues and is consistent with existing and familiar practices in areas such as
fishing, forestry and sand mining.

The consultations aimed to assess the current state of awareness of access and benefit
sharing issues. They also sought to seek views on how best to facilitate access and
benefit sharing and the protection of traditional knowledge. Participants provided
feedback on a range of issues including: who should make decisions about access to
genetic resources; how should such decisions be made; how and what benefits should
be shared; monitoring and enforcement; and public awareness issues.



Access and Benefit Sharing
and Protection of Traditional Knowledge Page 8

Existing Policies, Procedures and Guidelines - Part B

Various initiatives and experiences in Samoa over the past decade have addressed
issues about access and benefit sharing and the protection of traditional knowledge.
This section of the report summarises these initiatives and experiences and analyses
related regional and international developments. Understanding these domestic,
regional and international developments is of critical importance to the development
of a national action plan.

At the national government level, there is currently a policy setting conditions for
access to Samoa’s genetic resources and the sharing of consequent benefits. This
policy has been administered by MNRE since 2000. It draws upon draft regulations
developed in 1999 to provide a legal framework for access and benefit sharing issues.
These draft regulations, however, have not been finalised and promulgated. The
overarching policy framework is set by the National Biodiversity Strategy and Action
Plan which contains policy statements relating to access and benefit sharing.

There are at least two documented case studies where access and benefit sharing
issues have arisen in practice in Samoa. Both of these cases were dealt with on a
contractual basis and without the guidance of an overarching legislative framework.
The first case is that of the the mamala plant whose medicinal properties were known
to two taulasea from Falealupo. The second case study relates to the collection of a
botanical inventory by Nihon University and NUS. This latter project provided the
impetus for the development of the 1999 draft regulations.

Across the Samoan Government, traditional knowledge and genetic resources are
being considered by a broad range of departments. Policy initiatives are being
developed that have the potential to operate at cross-purposes. It appears that there is
little communication between relevant agencies about these projects and there is no
comprehensive policy about traditional knowledge and genetic resources.

The context for this project is set by the Convention on Biological Diversity (CBD)
which provides the overarching obligations for protection of traditional knowledge
and access and benefit sharing. Guidance for implementation of the CBD is provided
by the Bonn Guidelines on Access to Genetic Resources and Fair and Equitable
Sharing of the Benefits Arising out of their Utilization. These Guidelines provide a
useful starting point for the implementation of Samoa’s CBD obligations.

At international and regional levels, there are significant developments relating to
access and benefit sharing and protection of traditional knowledge that further
underline the cross-cutting nature of these issues. Samoa’s consideration of these
issues needs to take account of these developments, including the work of the South
Pacific Regional Environmental Program, the Secretariat of the Pacific Community,
the World Intellectual Property Organisation, the World Trade Organisation’s Council
on Trade-Related Aspects of Intellectual Property Rights (TRIPS) and the UN Food
and Agriculture Organisation
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Action Plan - Part C

The purpose of the action plan is to set a strategy to properly manage Samoa’s genetic
resources and related traditional knowledge. This would integrate and coordinate
activities at the national and village level.

The action plans establishes a process to (1) facilitate access to Samoa’s genetic
resources and associated traditional knowledge, and (2) to require the sharing of any
benefits from that access. It incorporates the outcomes of the community
consultations and individual interviews while also having regard to features from
existing national policies, regional developments and international best practice.

A central element of the action plan is the development of a national strategy to set a
framework for the practical operation of access and benefit sharing including:
* The scope of the scheme’s application;
* The rights, roles and responsibilities of all participants in the process,
including government, villages and researchers;
* A detailed procedure for access and benefit sharing from application and
decision making through to implementation, monitoring and enforcement;
e Public awareness activities;
» Establishment of a legal framework; and
* Involvement in regional and international developments.

The action plan canvasses the proposed decision making model which encompasses a
partnership between village and government to operate in accordance with fa’a
Samoa. The process would be managed by a government focal point in the Division
of Environment and Conservation (DEC) that would facilitate and monitor the
operation of the scheme. Researchers would make applications to the DEC focal
point. These would then be considered by a National Access and Benefit Sharing
Committee that would provide the forum for consultation with key stakeholders in
government, villages and NGOs. A consensus decision would then be made through
this Committee about the applications for access.

The action plan also identifies links with associated issues particularly in the area of
traditional knowledge. The term “traditional knowledge” is used and understood in a
broad range of contexts including the environment, agriculture, culture, intellectual
property protection, trade and foreign relations. These diverse contexts are reflected
in activities across the Samoan public sector, however, there is very little coordination
or communication about these projects. A key difficulty has been a lack of one
government agency taking the lead in ownership of the issues.

For Samoa to properly manage, preserve and harness the potential for its traditional
knowledge, these issues must be better coordinated. The Cabinet Development
Committee’s agenda should include six-monthly reports about the access and benefit
sharing regime and traditional knowledge issues across government.

The action plan also incorporates recommendations about the process of developing
the national strategy to ensure that the relevant stakeholders have ownership of the
issues and the policy. DEC has a facilitative role in this respect to ensure appropriate
stakeholder involvement and ownership of the policy.
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Background to this project

The Government of Samoa engaged consultants to assess the capacity needs of
people, communities and organisations in relation to access to genetic resources,
benefit sharing and protection of traditional knowledge. This capacity needs
assessment has been undertaken over the period December 2002 to May 2003. It is an
add-on project under the implementation of Samoa’s Convention on Biological
Diversity obligations, funded by the Global Environment Facility through the UNDP
Office, Apia.
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Note on terminology
Names of Ministries

During the course of this project, the Government Ministries were realigned and
renamed. The new names for ministries have been used throughout the report. Where
government functions moved to a different agency, this is noted.

Bioprospectors and researchers

Throughout this report, the terms bioprospector and researcher are used
interchangeably. Both refer to people or organisations who are undertaking study in
Samoa of Samoa’s plant and animal genetic resources for the purposes of research.
The plants or animals may be associated with traditional knowledge which points to
the useful properties that the bioprospector is interested in. The outcomes of this
research may be commercialised by development into an industrial product such as a
medicine, chemical compound or process.

Plant and animal genetic material

Throughout this report, we refer to “plant and animal genetic material”. This
shorthand reference should be read to include genetic material of microbial or other
origin containing functional units of heredity, in accordance with the definitions in
Article 2 of the Convention on Biological Diversity.



Access and Benefit Sharing
and Protection of Traditional Knowledge Page 11

PART A: REPORT ON CAPACITY NEEDS ASSESSMENT ACTIVITIES

The capacity needs assessment involved community and government consultation
through workshops and interviews. Part A of this report documents and analyses the
findings of those consultations and describes the methodology used.

COMMUNITY CONSULTATION WORKSHOPS

Three half-day workshops were held in Savaii (one community workshop) and in
Upolu (one community workshop and one government/business/NGO workshop).
Individual consultations were held with key stakeholders to follow up issues that
emerged during the workshops or to seek those stakeholders’ views if they were
unable to attend the workshops.

Workshop participants completed questionnaires and discussed questions in focus
groups. Focus group results were reported to the group as a whole with further
discussion ensuing. A summary of the results of these activities is provided below.

Results of questionnaire on prior knowledge

Workshop participants completed a questionnaire to assess their understanding of
traditional knowledge and access and benefit sharing issues. The questionnaire was
couched in terms of “traditional knowledge” to provide a more easily accessible
context within which to consider the issues of access and benefit sharing. A summary
of the questionnaire responses is provided below:

Issues Views
What does * Knowledge of Samoan custom and traditional ways of
“traditional managing affairs of village, family and church
knowledge” * Knowledge of the environment, uses of plants, management
mean to you? of plantations and protection of the environment from disease

and destruction

* Knowledge of traditional medicine such as foufou - people
need to be knowledgeable of this practice

» Using traditional materials to make artefacts

How can * Traditional mechanisms such as the power of the matai and
traditional faipule law

knowledge be  Stop people from taking plants and animals out of Samoa
protected?

How can Samoa | Conservation of the environment
benefit fromour | e use traditional farming techniques without pesticides

traditional » care for and preserve the environment and culture
knowledge?

Interaction with external parties
* market Samoa’s traditional knowledge to the outside world
* give plants to outsiders to do research
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What should we | Laws and permit process

do when * require researchers to have a permit — no free visits
researchers want | s committee process between government and villages; to
to study our include validation of researcher’s identity
plants and » researcher should present to the village the purpose and
animals? benefits of the research

Monitoring

*  Pulenuu should be present during research
* need to check that researchers are keeping within scope of

permit
» villages should contact the authorities about an illegal
practices
How should  ensure an agreement is signed before research starts
Samoa benefit  put in place government guidelines and policies about
when other research process and benefit sharing, including % shares of
people use our financial benefits
unique plants » all parties should be consulted before an agreement is signed

and animals? » conditions need to be strict but can be applied flexibly

Table 1: Summary of views expressed in questionnaire
Framework for the discussions

In order to provide a practical context for discussion of the issues, the consultants
utilised a flow chart describing an example of how access and benefit sharing occurs
in practice. An A4 version of the flowchart (English translation) is at Appendix 1.
The flowchart reflects, at a broad level, the process that is currently embodied in
MNRE’s policy and in the Draft Environment (Access for Bio-Prospecting)
Regulations 1999. It also reflects the implementation model that has been developed
internationally through the Secretariat for the Convention on Biological Diversity, as
embodied in international best-practice documents such as the Bonn Guidelines on
Access to Genetic Resources and Fair and Equitable Sharing of the Benefits Arising
out of their Utilization (see further below at Part B).

The flow chart is based on a permission system and separates the issues of access and
benefit sharing. It makes the following assumptions:

» the process of access and benefit sharing is governed by permission provided
by the relevant authorities (although this is not necessarily in the form of a
government permit);

* researchers will enter into discussions and agreements about how their
research is to be conducted and how benefits will be shared (although there is
no mention of who the agreement is made with);

» researchers will take samples of plants and animals out of Samoa; and

* benefits may be both short term and long term.
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Access issues

The issue of access to genetic resources and traditional knowledge was considered by
the matai groups in community consultations, and by a mixed group of participants in
the government/NGO consultation. Results of these discussions are summarised in

the following table:

Issues

Views

Who should decide whether
the researcher can use the
plants and animals and their
genetic resources?

Community workshops:

Alii ma faipule (village and district)

Government agencies including Ministry of
Natural Resources and Environment, Ministry of
Agriculture, Internal Affairs, Customs, Culture,
Samoa Tourism Authority, Police, Immigration,
Quarantine

Villages should engage lawyers to represent them
when negotiating agreements with researchers

Government/NGO/business workshops:

Owner of genetic resource (individual or village
that owns land where material is located)

Owner of traditional knowledge (many faulasea
have individual knowledge, other practices are
widespread)

Government agencies (as identified above)

Alii ma faipule

NGO representing faulasea or common traditional
practices

How should that decision be
made? How should
communities, traditional
knowledge holders and
government be involved in
the decision?

Alii ma faipule should discuss the issues, then
consult with taulasea. After reaching a settled
view, they will then convey these views to
government.

Alii ma faipule need to sign the agreement with
the researcher before the research commences.
Government should ensure that the permit system
is complied with ie research does not commence
without a permit

When granting a permit, consideration should be given

to:

Whether time of research should be limited to take
account of vulnerable species, seasonal variation
Ensuring documents are effective to enable a
better financial return and no duplication

The responsible department could have a data base
to record information about traditional knowledge;
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researchers could purchase this available data for a
fee

Departments involved in permits:
* Environment — to regulate access
* Agriculture, Quarantine and Customs — to enforce
export at the border

What information is needed
from the researcher before
we can decide on the
access?

* Identity of researcher and their research institution
or company

* Type of research and its purpose

* Environmental impact of the research and
information about what will be taken away

*  Duration of project

» Site or geographical area of project

* Possible benefits — financial, non-financial and
willingness to acknowledge source of research

Who should oversee what is
happening and make sure
that the law and agreement
is being complied with?

* Village representatives should be present during
the research

* Village to select a person (from within village —
youth or student) who has capacity to learn from
Department to undertake this monitoring

* Lawyers representing the village should oversee
the implementation of the agreement

Need for a written agreement:
* Between researchers and government as
representatives of the people

* Between government and the people (to distribute
benefits)

Enforcement of agreement and legal framework
through:

»  Alii ma faipule

* Environment Department officers

* Quarantine and Customs officers at the border

Make criminal offences to take samples without a
permit - courts and police to enforce

How can we make sure that
the community is aware of
the scheme?

*  Pulenuu responsible for making sure that the
community is aware of the issues — through a
seminar with assistance from government

* Public awareness campaign in newspapers, radio
and TV

Specific awareness raising workshops with faipule,
pulenuu, women’s groups, youth groups and churches.
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What role could your
organisation have in the
process of approving access
for such projects? (Upolu
government consultation
only)

Government agencies to inspect and certify:

* Environment (regulate)

* Customs (enforce)

* Quarantine (enforce)

* Departments need to be aware of all the
procedures and processes

NUS could have a role in benefit sharing

Locals should also be subject to the permit scheme
Lands which are used for these projects should be
registered

Only Samoan citizens should be allowed to operate
developments relating to traditional knowledge — keep
it in Samoan hands

Cost of raw resources should be reviewed to increase
the conservation value. For example, in the logging
context, the same price is being paid as it was in the
1980s-1990s.

Table 2: Summary of focus group views on access issues

Benefit sharing issues

The issue of benefit sharing relating to genetic resources and traditional knowledge
was considered by the women’s groups in community consultations, and by a mixed

group of participants in the government/NGO consultation.

Results of these

discussions are summarised in the following table:

Issues

Views

What things should be part
of the agreements between
Samoans and
bioprospectors? What sort
of benefits should be
included in the agreements?

Financial benefits
* permit system fees
* royalties from discoveries
* could be set per species
Non-financial benefits
* research personnel

* knowledge
* community projects (eg school buildings and
materials)

* capacity building (personnel that will be
directly involved eg DEC, Ministry of
Agriculture)

* conservation of medicinal plants

* ownership rights of resource owners

* set up of laboratory facilities in Samoa

* Scope of benefits should be clearly identified.
Allow for renegotiation if researcher wants to vary
terms of research, needs more time or wants to
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take other samples.

Duration of benefits

Take account of when research is transferred to
someone else (eg pharmaceutical company).
Samoa should still be able to benefit from those
later developments

How should the benefits be
shared with communities,
traditional knowledge
holders and other Samoans?

Matai council must be the gateway to research in
villages

Governments and communities should agree on
percentages for sharing of benefits

Overview of process (from government etc workshop):

* Bioprospectors apply for permit (fee charged)
* Permit issued
* Liaise with communities (village cultural

protocol)

* Export permit (fee charged for research-based

exports only)

How can we make sure that
the community is aware of
the scheme?

Communities need assistance to understand and be
aware of the background of researchers (especially
researchers that are companies)

Awareness of the legal framework will enable
communities to make informed decisions

Awareness program through:

consultation workshops (with communities,
government, NGOs and the private sector);
media campaigns (television, newspapers, radio);
and

district meetings (with relevant government
representatives attending)

How should disputes about
the agreements be resolved?

Disputes within the village should be resolved
using the fa’a Samoa eg use of matai council
Discussion with government agencies (eg DEC) to
enlist help to resolve disputes.

What role could your
organisation have in the
process of approving access
for such projects? (Upolu
government consultation

only)

Set up a proper permit system involving
government, bioprospectors and communities

Proposed bioprospecting process:

IProject proposal

[Foreign Affairs Department]
L1

1




Access and Benefit Sharing
and Protection of Traditional Knowledge Page 17

Village Communities|

Set up review committee of government and
community representatives

Table 3: Summary of focus group views on benefit sharing issues
ANALYSIS OF RESULTS

The feedback gathered from the community workshops was characterised by four
important themes:

1. High value placed on traditional knowledge:

Samoans, particularly from village communities, place a high value on traditional
knowledge. The consultations revealed that there is a symbiotic relationship between
traditional knowledge and the fa’a Samoa, with each sustaining and supporting the
other.

Workshop participants recognised the cultural, social and economic value of
traditional knowledge and genetic resources. They demonstrated a reasonably high
level of awareness of the practical context for access and benefit sharing issues. This
appears to have been influenced by the example of the benefit sharing agreement for
mamala and the village of Falealupo. Throughout the workshop discussions, a theme
emerged about the need to protect, conserve and utilise traditional knowledge and
genetic resources.

2. Central role of village governance:

A strong theme to emerge from the two community consultations with village-based
participants was the need for a central role of village governance and the fa’a Samoa
in all steps of the access and benefit sharing process. Participants unanimously
supported the role of the alii ma faipule (matai council) in making decisions about
access to genetic resources held in villages. The alii ma faipule should also be the
appropriate body to give permission to talk to taulasea and other traditional
knowledge holders. It further has a role in monitoring, sharing the benefits and
enforcement of research or bioprospecting activities. A high degree of village
“ownership” of the process and issues will be critical to the success of any regulatory
system.

3. Partnership between village and government:

Participants identified the need to have a strong partnership between village and
central government to regulate access to genetic resources and to protect traditional
knowledge. While responses varied about the relative roles of village and central
government, a clear theme to emerge was the need for partnership.
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4. Permit system:

Workshop participants responded to the issues about access and benefit sharing using
the model of a government permit system to regulate access. Discussions included
reference to existing permit systems for activities such as fishing, forestry and sand
mining. These models were applied as a means of regulating access and benefit
sharing.

Recommendation 1:

Recognising the real and potential value of traditional knowledge and genetic
resources, Government, in partnership with villages, should introduce a system to
regulate access to genetic resources and benefit sharing.

Prior knowledge of traditional knowledge and access and benefit sharing —
questionnaire results

Participants demonstrated a reasonably high level of awareness of traditional
knowledge and access and benefit sharing issues. Responses demonstrated an
intuitive understanding of the issues from a strongly grassroots perspective.

A theme of these responses was the importance attached to traditional knowledge and
its value to Samoan communities in terms of culture and social and economic
development. Traditional knowledge sustains the fa’a Samoa, which in turn sustains
traditional knowledge. Participants also identified the need for village and
government partnerships in order to address access and benefit sharing issues.

Scope of traditional knowledge

Participants identified a broad range of contexts for traditional knowledge that
included knowledge about environmental issues. Other identified contexts for
traditional knowledge included knowledge about Samoan custom, cultural practices,
handicrafts, agricultural knowledge and practices and knowledge of traditional
medicines. This knowledge is utilised and practised everyday.

Protection of traditional knowledge

When asked how best to protect traditional knowledge, participants identified the use
of traditional mechanisms such as faipule law and the power of the matai. These
results underscore the strong support for the role of village governance in any permit
decision-making process. The use of a permit system was also identified as an
appropriate mechanism for the regulation of access to genetic resources.

The need for conservation and protection of Samoa’s environmental resources was
also identified. Some participants expressed the desire to stop people taking plants
and animals out of the country. Others, however, expressed a desire to share freely
plant resources with “outsiders” for research purposes.
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Benefits from traditional knowledge and genetic resources

Participants addressed these questions broadly and identified two main ways that the
use of traditional knowledge or genetic resources could benefit Samoa:

* Firstly, traditional knowledge could be used to conserve the environment,
particularly knowledge relating to farming techniques, environmental
preservation and culture; and

* Secondly, traditional knowledge could be used to market Samoa to the world.
This response underscored a degree of awareness about the economic and
social development context for traditional knowledge.

Process for access and benefit sharing

Participants identified a need for a permit process, backed by law and government
policy, that would regulate access to resources and knowledge. This was couched in
terms of “no free visits” and a consultative process between villages and government
to approve access.

This process must be undertaken as a partnership between village and central
government, having regard to the fa’a Samoa. Traditional village governance
structures, such as the alii ma faipule, have an important role to play in the
determination of permit applications. A sense of partnership and ownership is
essential to the success of any such scheme.

The permit approval process needs to include provision of information to the village
about the purpose and benefits of the research and validation of the researcher’s
identity. Participants also identified the need for agreements between researchers and
Samoans about the terms of the research, including benefits to be shared. Such
agreements should be consistent with conditions set in government policy.

Participants identified the need for monitoring and enforcement arrangements.
Pulenuu or matai should be present during the research (eg collecting samples,
interviewing people) to ensure that researchers are keeping with the scope of their
permit. If there are any activities that are outside the scope of the permit, or illegal,
then villagers should contact the relevant government authorities.

Access issues — workshop discussions

Most issues discussed in the workshops had consistent responses from all participants,
with the exception of the issue of making the decision to permit (or deny) access. A
strong theme arising from the consultations was a need for a partnership between
village governance and central governance in the management of these issues. While
there was some difference of views about the respective roles of participants, there
was a strong recognition that both village and government representatives need to be
involved.

Underlying this discussion was a strong recognition of the value of traditional
knowledge and genetic resources to Samoa in a cultural, economic and social sense.
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Workshop participants’ enthusiasm and application resulted in vigorous discussions,
demonstrating the importance they placed on traditional knowledge and access to
genetic resources.

Decision-makers in a permit scheme

Participants approached the issue of making decisions about access in the context of a
government permit system. This is probably due to their experience with government
permits in other areas such as forestry, fishing and sand mining. The issue of who
should make the decisions to grant (or deny) a research permit, and how these
decisions should be made, elicited varied responses from participants. These different
responses reflected the varying perspectives of villages and government and placed
different emphases on the relative roles of village governance and central governance.

Participants representing village communities strongly supported the role of village
governance, with the alii ma faipule providing the gateway to the village. Decisions
concerning access to village’s genetic resources and people’s knowledge should be
made by the alii ma faipule in accordance with Samoan custom and practice. This
may involve consultation with relevant groups within the village, but this should be
undertaken within the village governance structure.

Village representatives also acknowledged the role of government in the decision-
making process about access issues. Key government stakeholders were identified,
such as MNRE, Customs and Quarantine. There was also an acknowledgement of the
need for government to assist villages to negotiate the terms of access.

However, there was a strong “grassroots” sense that the issues belonging to villages
and that village governance structures were central to any decisions made. The role of
government was a complementary, supporting role.

Participants representing government placed a different emphasis on the roles of
village and government. They identified central government as the body responsible
for making the decision about access. Such a decision would be made in consultation
with villages (and other interests) in line with village protocols. Participants
identified the need for the involvement of alii ma faipule along with the owners of the
particular genetic resources (or the land on which it is found) and the owners of the
relevant traditional knowledge. There was recognition of the efficiencies of having a
government “focal point” to manage the access decision-making process. Any
permit-based scheme should apply to both foreign and Samoan researchers.

Recommendation 2:

(a) A permit process for access and benefit sharing should utilise a decision-
making model that accommodates the role of both village governance and
central governance.

(b) The chosen model should be discussed with both village and central
government stakeholders to ensure that both parties approve the model. Care
should be taken to ensure that the model does not undermine matai authority.
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Process of making a decision on access

Participants identified broader issues concerning how decisions should be made under
a permit-based scheme.

At the village level, the alii ma faipule would consult with relevant people within the
village, including taulasea who were sought to be interviewed. There was little
discussion of the need to consult with individuals who may be growing the relevant
plants or animals. However, clear guidelines should be established about how these
dealings are to be undertaken.

At the government level, participants acknowledged the range of stakeholders
involved. These were identified by all participants and included: Ministry of Natural
Resources and Environment; Ministry of Agriculture; Customs; Ministry of Foreign
Affairs and Trade; Police; Ministry of Women, Community and Social Development;
Samoa Tourism Authority; Ministry of Education, Sports and Culture; and the
Ministry of the Prime Minister.

There was little discussion of the actual mechanism to facilitate communication
between villages and central government in the decision-making process. However,
there was an clear message that both villages and central government have a role in
the process.

Recommendation 3:
(a) A permit process for access and benefit sharing should involve both villages
and central government as partners in the decision-making process.

(b) Clear guidelines should be established (either in policy or legislation) about
how consultation with stakeholders, including individuals and government
departments, should be undertaken.

Information required for decision on access

Participants identified a range of information that researchers should provide to
support an application for an access permit. There was no discernible difference in
answers across the groups. Relevant information includes:

* Identity of the researcher and their research institution or company;

* Type of research and its purpose;

* Environmental impact of the research and information about what will be taken
away (eg plant samples, size of samples, records of interviews);

* Duration of project;

» Site or geographical area of project; and

* Possible benefits, both financial and non-financial, and a willingness to
acknowledge the source of the information as Samoan.
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Recommendation 4:

A permit process for access and benefit sharing should require researchers to provide
a range of information relating to identity, type and purpose of research,
environmental impact, duration, geographical site and possible benefits.

Monitoring and enforcement

Participants identified a need for monitoring and enforcement of permits at both
village and government levels. At the village level, village representatives (such as
alii ma faipule or pulenuu) should be present while the research is being undertaken.
The village could also select a young person or student from within the village who
could be trained by the Ministry to assist with this monitoring.

The relevant government agency should assist with training of individual(s) within the
village to assist with monitoring. This person would need to understand a range of
issues including the scope of the permit in relation to the research. The village should
also be able to engage lawyers to oversee the implementation of the project. At the
government level, there would be an enforcement role for MNRE and Quarantine
officers. Enforcement would include compliance with conditions such as maximum
permitted sample size for plant material and extracts.

Participants also acknowledged that a permit would be accompanied by an agreement
dealing with the conduct of the research and benefit sharing. This agreement would
also require monitoring and enforcement.

Finally, participants also recognised the need for some criminal offences in relation to
conduct that breached the permits and other enforcement mechanisms for breach of a
relevant agreement.

Recommendation 5:

(a) A permit process for access and benefit sharing should include monitoring and
enforcement provisions to be undertaken at both the village and government
levels. The progress of research projects should be measured against
conditions in the permit and any agreement concerning the conduct of the
research and benefit sharing.

(b) Village-level monitoring should be undertaken by the alii ma faipule, or
pulenuu, and other representatives (such as a young person, student or lawyer).

(c) Government has a role in assisting village-level monitoring and enforcement
through provision of training and technical support.

(d) Government enforcement should include criminal offences for breaches of
permits and means to enforce benefit sharing agreements.
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Public awareness

Participants identified the need for public awareness of an access and benefit sharing
regime to ensure that all stakeholders in villages and government are aware of the
relevant legal framework and policies. This could take the form of seminars or
workshops with specific stakeholders and a media campaign (radio, television,
newspaper). Seminars or workshops should be undertaken in the village by pulenuu
(with government assistance) and in Apia by government for other government
departments, NGOs and other stakeholders.

Participants also identified the need for bioprospectors or researchers (“users of the
scheme”) to be made aware of the scheme on their arrival in the Samoa. This could
be facilitated by appropriate questions on immigration forms asking the purpose of the
visit to Samoa. Brochures or information kits could then be given to travellers who
indicate that the purpose of their visit is research or study.

Recommendation 6:

(a) An access and benefit sharing regime must be accompanied by a public
awareness campaign (including an information kit) to ensure that all village
and government stakeholders and users of the scheme are aware of the
relevant legal framework and policies.

(b) The public awareness campaign should identify appropriate strategies to
maximise coverage of the issues through various media (such as television,
radio, seminars and brochures) and to target understanding in government,
village communities and amongst users of the regime.

Benefit sharing issues - workshop discussions

A strong theme of the benefit sharing discussion was the need for a partnership
between villages and government, as was the case with the discussion of access
issues. In the context of benefit sharing, this partnership would see both village and
central government being involved in decisions about how benefits are to be shared.
The partnership would also govern the operation of mechanisms for the sharing of
benefits.

Participants again identified the need for a strong role for traditional Samoan
governance structures in the sharing of benefits, through the alii ma faipule. An
underlying theme of the discussion was the mutually sustaining relationship between
traditional knowledge and the fa’a Samoa. Indeed, the preservation of traditional
knowledge would have the tacit benefit of preserving and promoting the fa’a Samoa.

Scope of benefits

Participants recognised that benefits can take financial and non-financial forms. They
acknowledged that there can be difficulties with the distribution of financial benefits
and that non-financial benefits may help overcome this problem. Participants
identified a broad range of benefits that could be considered in benefit sharing
arrangements including:
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Financial benefits:
* Permit system fees; and
* Royalties from discoveries.

Non-financial benefits:
* Community projects (eg school buildings, conservation projects);
* Capacity building of personnel that could be directly involved in the research
(eg from DEC, Ministry of Agriculture, NUS);
* Set up of laboratory facilities in Samoa;
* Conservation of medicinal plants; and
* Recognition of ownership rights of resource owners.

Benefits should be clearly identified in agreements between researchers and Samoans.
This should include the range of type of benefits, duration of benefits and an
opportunity to vary the scope of benefits should the scope of the research change.

Concerns were raised that any benefit sharing requirements should also extend to third
parties who may receive or buy the outcomes of research in Samoa. For example, a
researcher may sell their results to a pharmaceutical company for further
development. Samoans should be able to benefit from such uses.

Recommendation 7:
(a) Benefit sharing arrangements should contemplate both financial and non-
financial benefits.

(b) The permit system should be accompanied by agreements between researchers
and Samoans with detailed provisions about the benefits to be shared.

(©) Benefit sharing arrangements should extend to third parties who may acquire
the results of the research. These third parties should be required to honour
benefit undertakings with Samoa, as a condition of receiving the research
results.

Process of benefit sharing

As with access issues, there was a strong finding that the alii ma faipule should be the
gateway to villages for the negotiation of benefit sharing. Participants also identified
that government and village communities should agree on the sharing of financial
benefits, particularly where those benefits are shared between government and
villages.

While there was no discussion of the detailed steps in the process of benefit sharing,
participants in all workshops identified that government and communities have roles
as partners in the benefit sharing process. Participants also identified that there should
be a review committee of government and community representatives.
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Recommendation 8:

(a) Villages and central government should work together as partners in the
benefit sharing process, both when making decisions about benefits and in the
actual sharing of benefits.

(b) Discussion of benefit sharing at the village level should be undertaken in
accordance with fa’a Samoa.

(c) The monitoring and review of benefit sharing arrangements should be
conducted by village and government representatives.

(d) Communication between village and government on these issues should be
facilitated through a committee process.

Public awareness

As with the discussion about access issues, participants identified the need for public
awareness of an access and benefit sharing regime to ensure that all stakeholders in
villages and government are aware of the relevant legal framework and policies.
They made similar comments about the need for seminars and a media campaign for
villages and for government departments, NGOs and other stakeholders.

Disputes about agreements

Participants recognised that there may be disputes about the access and benefit
sharing process at both the village and central government level. Disputes should be
dealt with either by the faipule or through appropriate government agencies. There
may be different contexts for disputes (eg at the domestic collection stage, or at an
international research stage), and the resolution should be appropriate with the central
government in particular acting on disputes in the international context.

Recommendation 9:

Disputes about the access and benefit sharing process should be dealt with using
appropriate dispute resolution mechanisms. This may be at a central government or
village level, whichever is appropriate in the context.

INDIVIDUAL CONSULTATIONS

The consultants conducted some individual consultations with government and inter-
governmental organisations. The outcomes of these consultations is detailed in Part B:
Report on National Policies, Administrative Procedures and Guidelines. A list of
interviewees is contained in Appendix 2.
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RADIO TALK BACK

Officers from the Division of Environment and Conservation conducted a series of
five radio talk back sessions on 2AP and 98FM over the period 27 February - 13
March 2003. In total, approximately 16 callers participated in the talk back
programme.

Each session posed the questions:
*  Who makes the decision to allow bioprospectors into the local communities?
* How should benefits arising out of bioprospecting activities be shared?

Panellists discussing the issues and answering questions included:
e Mr Tauiliili Farani — Village Mayor Lotopa/Pesega;
* Mr Tepa M Suaesi — Project Coordinator, MNRE;
* Mr Suega Galumalemana —Department of Women’s Affairs;
* Mr Manufeao Lameko Tesimale — Capacity Building Officer, MNRE;
e Mr Faasoa Nimarota Ieti — METI; and
* Mr Asipa Pati — Science Department, National University of Samoa.

Callers raised a number of issues including strong support for policies and regulations
for access and benefit sharing and the need to train Samoan scientists so that they may
be involved in benefits of bioprospecting. Concerns were also raised about export of
Samoan native plants such as nonu and ava.

One caller, who was a taulasea, recounted an incident when she was interviewed by a
New Zealand scientist in 1985 about her treatment for children using coconut juices.
She expressed her concern about past practices when researchers from outside Samoa
have been given free rein to find out about the taulaseas’ practices. Another caller
cautioned about making access to taulasea a business activity as the taulasea’s trade is
an inheritance that is sacred and can not be sold and bought like property.

Most callers to the radio talk back programmes were from Apia, however, some
callers participated from Savaii and one from American Samoa.
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Villages responding to Talk Back Show
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Figure 1: Map of villages responding to radio talk back programmes
METHODOLOGY

The capacity needs assessment activities were conducted primarily through:
* Community consultation workshops; and
* Individual stakeholder interviews.

MNRE staff also conducted radio talk back programmes.
Consultation workshops

The workshops utilised various methods including presentation and distribution of
information, discussion of issues in focus groups and discussions and conclusions
within the group as a whole. The workshops were structured as follows:

* Introduction — formal introduction followed by presentations by departmental
staff and consultants. This included use of a visual flow chart to describe the
process of access and benefit sharing (English language text version at

Appendix 1).

* Questionnaires — participants completed questionnaires to gauge their level of
prior knowledge about traditional knowledge and access and benefit sharing
issues.

* Focus groups - participants formed focus groups to discuss issues relating to
either access or benefit sharing. For the community workshops, the groups
were divided on mainly gender lines: (male) matais considered access issues
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and women’s representatives considered benefit sharing issues. In the
government/NGO workshop, the focus groups were not specifically divided on
these lines. All focus group discussions were facilitated by the consultants and
Division of Environment and Conservation (DEC) staff.

* Presentation of focus group findings — representatives from each focus
group presented their findings to the group as a whole. Oral presentations
were supported by written findings on charts.

* Discussion and conclusions — further discussion of the issues in the group as
a whole. The consultants then summarised the findings from the focus groups,
and the questionnaires before closing the workshops.

Language

Both community workshops were conducted in Samoan. The government/NGO
workshop was conducted in both Samoan and English.

Written material provided to participants

A range of written material was provided to participants to explain further the issues
under consideration and to stimulate discussion. This included:

* Questionnaires about prior knowledge (Appendix 3);

* A summary of the issues (this information also accompanied the workshop
invitations) (Appendix 4); and

* Questions for focus groups based either on access issues or benefit sharing
issues (Appendix 5).

Facilitators were also given supplementary questions for consideration in the focus
groups (Appendix 6). The materials were provided in Samoan for the community
workshops and in both Samoan and English for the government/NGO workshop.

Media campaign

In conjunction with the workshops, DEC conducted a media campaign which
included:

* Prime time television advertisements on Televise Samoa in English and
Samoan about the workshops during the 2 2 weeks the workshops were held
(February — early March 2003);

* A series of newspaper features about biodiversity issues in English and
Samoan including a 2 page feature about access and benefit sharing and
traditional knowledge in the Samoa Observer on Sunday 9 March 2003; and

* A series of radio talkback programmes held on 2AP and 98FM inviting people
to comment on access and benefit sharing and traditional knowledge issues
(27 February - 13 March 2003)

The consultants provided DEC with a press release (Appendix 7) about the start of the
project and written material for use in the newspaper features (Appendix 8).
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Participant profiles

Invitations to the workshops were coordinated by DEC. For the community
workshops, invitations were targeted at Savaii villages with conservation projects and
Upolu villages in the Safata and Aliepata Marine Protected Areas. Villages were
invited to send three people representing matai, women and youth groups. DEC also
sent invitations to government departments and NGOs and businesses in Salelologa
and Apia. In addition, television advertisements (see above) offered a general
invitation to the community.

A total of 106 participants attended the three workshops with the greatest attendance
at the Savaii workshop. The high level of participation at the Savaii workshop was
particularly notable given that there was a Ministry of Health workshop being held at
the same time. The high attendance from Savaii indicates the significant degree of
interest in the issues. While the Upolu workshops were not as well attended, at least
four participants attended both Upolu workshops, indicating their interest in the
subject matter.

Representation of village groups: Participants at the community consultations were
Pulenuu, Matai or members of the Komiti Tumama. Some participants indicated they
were members of their village’s Komiti Siosiomaga.

Gender: Overall, the gender representation at the workshops was approximately one-
third women (36%) and two-thirds men (68%). Further gender analysis is provided in
the table below:

Workshop Men Men Women | Women Total
(as a % of (as a % of each
whole) whole) workshop
Salelologa, 12 February 34 64% 19 36% 53
(community)
Apia, 19 February (community) 19 68% 9 32% 28
Apia, 25 February (government, 15 60% 10 40% 25
business and NGOs)
Total All Workshops 68 64% 38 36% 106

Table 4: Gender analysis - workshops

Age: While the invitations were expressly extended to youth representatives from
each village, none attended. Most village participants were within the 40+ age range.
Some younger people (ie 20 to 30 years) attended the government/NGO workshop.

Geographical distribution: A wide range of villages were represented at the Savaii
and Upolu workshops.
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& & Fagamalo
wﬂ%ﬂ%ﬁaula
SR
ipipi
N
ey, 3
Sagones ;. Fusi
F’g’ﬁgg/ 4
N e ¥, Lalomalava
Satuiatua, X vaiatai
Saleluluga
1 ] & w0
WA%“ kilametres
Taga afua :
3
a{

Figure 3: Savaii villages represented at workshops

Upolu Villages Represented at the Workshop
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Figure 2: Upolu villages represented at workshops
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A range of government departments and NGOs were represented at the second Upolu
workshop. Unfortunately, no private sector businesses were represented. Attendees
were:

* Samoa Tourism Authority;

* Justice Department (now Ministry of Commerce, Industry and Labour);

* Attorney General’s Office (2);

*  Women in Business Development Inc (2);

* Customs Department;

* Ministry of Agriculture (2);

* Ministry of Foreign Affairs;

» Statistics Department (2) (now Ministry of Finance);

*  Ministry of Youth, Sports and Culture (now Ministry of Education, Sports and
Culture);

*  Ministry of Women’s Affairs (2) (now Ministry of Women, Community and
Social Development;

* O le Siosiomaga Society; and

* 9 community representatives.

Additionally, MNRE staff members attended all workshops as facilitators.
Stakeholder interviews

In addition to the consultation workshops, the consultants conducted individual
interviews with key stakeholders. A list of these further interviews is contained at

Appendix 8.

CONCLUSIONS

Samoans place a high value on access and benefit sharing issues and protection of
traditional knowledge. Participants’ strong intuitive understanding of the concepts of
traditional knowledge, and the importance placed on the issues, demonstrates that
there is a powerful grassroots sense of ownership. Traditional knowledge in particular
is inextricably woven with the fa’a Samoa. Any access and benefit sharing scheme
needs to incorporate the fa’a Samoa and build upon that sense of ownership in order
to be successful.

The consultation outcomes also demonstrated that any scheme to regulate access and
benefit sharing must be undertaken as a partnership between central government and
villages. Both central government and villages need to be part of the process for
making decisions about access and benefit sharing. It is essential to the success of
any scheme that it incorporates village governance structures such as the alii ma
faipule as well as accommodating the interests of central government stakeholders.
An issue that remains to be resolved is how to accommodate the competing views
about the respective roles of village governance and central governance in the access
and benefit sharing process. However, there is consensus about the acceptability of a
permit-based regime.
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PART B: REPORT ON NATIONAL POLICIES, ADMINISTRATIVE PROCEDURES
AND GUIDELINES

CURRENT ACCESS AND BENEFIT SHARING ISSUES IN SAMOA
Conditions for Access to and Benefit Sharing of Samoa’s Biodiversity Resources

Samoa currently has a process in place to approve access and benefit sharing relating
to biodiversity resources. This process has been administered by the Division of
Environment and Conservation (DEC), Ministry of Natural Resources and

Environment (MNRE), (formerly Department of Lands Surveys and Environment -
DLSE) since March 2000.

The process is outlined in a departmental policy document: Conditions for Access to
and Benefit Sharing of Samoa’s Biodiversity Resources (see Appendix 9). While the
Conditions are based on the Draft Environment (Access for Bio-Prospecting)
Regulations 1999 (the Draft Regulations), they use a much simpler model. The
Conditions were put in place as an interim measure until the Draft Regulations were
progressed.

The Conditions establish an approval process for researchers seeking to “investigate
biodiversity resources”. DEC administers the entire process including:
* collecting the application and sampling fees;
* processing the approval (contained in a seven page application form - see
Appendix 10);
» seeking consent from relevant land owners; and
* monitoring the collection of specimens.

Current Access and Benefit Sharing Process

The current process in the MNRE policy can be conceptualised as follows:

Bioprospector to complete application form
$500 consent fee application
Determination to take maximum 20 working days

\Z

DEC to obtain consent from relevant land owners
Once consent granted, valid for 12 months

v

Sampling accompanied by fee per sample of $300
Fees go to owners of land where samples collected
Sample size limited - 100g plant material, 1 g extract
Only dried samples can be exported

N
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DEC monitors and keeps register of all samples
Researcher to provide status report every 6 months

\Z

Benefit sharing must be on mutually agreed terms and
must consider any traditional knowledge used in project
Minimum royalty share of 2%

In order to export plant and animal specimens collected under the Conditions,
researchers must also seek an export permit from the Ministry of Agriculture. This
process is being amended by the draft Biosecurity Bill and draft Export Control Bill.

To date, DEC has received four applications under this scheme. All applications
originated from foreign tertiary or research institutions and were directed to MNRE
either through a local institution (eg NUS) or by direct contact with MNRE.

Application stage: Number
Received 4
Approved 3
Rejected 0
Lapsed 1

Table 5: Summary of applications under current scheme

All applicants completed the standard form and paid application fees. Approval was
granted through compliance with the standard form’s requirements. Only one project
included a benefit sharing agreement with mutually agreed terms (the NUS/Nihon
University botanical inventory). There are no progress or terminal reports on the
conduct of each project.

Case 1: Botanical Inventory

Applicant National University of Samoa and Nihon University, Japan

Project Description Collection of plant samples for botanical inventory and
export of some samples to Japan

Approval Stages Application filed 1999

Benefit sharing agreement signed February 2000
Standard form completed and fee paid

No monitoring report

Case 2: Mangrove leave samples

Applicant Orlo Colin Steele

American Samoan Community College Land Grant Forestry
Department and US Department of Agriculture MclIntire-
Stennis Forest Research Grant
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Project Description

Collection and transfer of mangrove leaves as part of study
of “The ecological and cultural relationship of mangroves in
the South West Pacific”

Approval Stages

Application filed 11 January 2001; approved 19 January
2001.

Standard form completed and fee paid

No benefit sharing agreement entered into

No monitoring report

Case 3: Breadfruit cultivars

Applicant Dr Diane Ragone and Dr Namulaulu Gaugau Tavana,
Hawaii National Tropical Botanical Garden

Project Description Collection and transfer of breadfruit cultivars for research
purposes

Approval Stages Applications filed September 2001 and August 2002

Approved 27 August 2002

Standard form completed and fee paid

No benefit sharing agreement entered into
No monitoring report

Case 4: Long-tailed cuckoo blood samples

Applicant Mark Bellingham
Massey University, New Zealand

Project Description Collection and transfer of blood specimens of the migratory
long-tailed cuckoo for research purposes

Approval Stages Application lapsed as no specimens present in Samoa

Table 6: Detailed description of applications under current scheme

Analysis

Legal status: The legal status and enforceability of the Conditions is unclear as they
take the form of a minute signed by the Director and they are not in the form of
regulations or an executive order signed by the Minister. Given the uncertain legal
status of these Conditions, there may be a question about the authority for the
collection of fees that have already been levied under the policy.

Decision making and consultation about access: It is not clear who gives the
relevant approval under the scheme, whether it is the Minister, Director of the
Ministry or another official. The Conditions provide that the relevant land owners
need to consent to the access. It is unclear how this consent is obtained and whether it
is conducted through the Pulenuu, the alii ma faipule and/or individuals.
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Further, the Conditions do not specify how this consent affects the decision to grant or
refuse the permit. For example, do the land owners have the power of veto over the
decision? The Conditions do not contemplate consultation with relevant stakeholders
such as other Government departments, the Biodiversity Steering Committee or
NGOs and the community.

Time frames and specifications in permits: The Conditions do provide clear
guidelines about the timeframe for making a decision, which must be made within 20
working days. This provides an important degree of certainty about the length of the
initial decision making process. Further certainty is provided by restrictions on
sample sizes (100 grams of plant material and 1 gram of extract) and limits on export
of materials. There is no specification for sample size limits for animal or microbial
genetic resources. Permits are valid for 12 months only. However, there are no
further conditions for permits such as limits on the geographical location of research
and changes to project scope.

Benefit sharing: The Conditions provide that the owners of the land where samples
are taken will receive fees of $300 per sample (in unspecified currency). Other
benefit sharing provisions are less certain and are limited to an acknowledgement of
the need for benefit sharing and a minimum royalty share of 2%. There is no
provision for shorter-term and non-financial benefits such as involvement of Samoan
personnel and depositing of research findings in Samoa.

Monitoring and enforcement: While DEC staff monitor the conduct of projects,
there is no provision for enforcement of the scheme if bioprospectors undertake
unauthorised research.

Public awareness: The Conditions and application forms are not actively publicised,
nor easily accessible for overseas applicants, for example, they are not available on
the internet. Compliance with the Conditions relies on the goodwill of applicants who
make enquiries about relevant approval processes. The National University of Samoa
often refers applicants to DEC after applicants have made an initial approach to the
University.

Disincentive effect: Anecdotal evidence reported in the Samoa Observer
(28 February 2002) suggests that some foreign researchers undertaking research of
negligible commercial value have had difficulties with the current access and benefit
sharing regime. As a result, these researchers moved their projects to jurisdictions
with simpler and more certain “bioprospecting” regimes (such as Fiji). Consequently,
Samoa may have missed out on any direct and indirect financial benefits and technical
transfer opportunities.

Recommendation 10:
The Conditions for Access to and Benefit Sharing of Samoa’s Biodiversity Resources
should be reviewed in light of the outcomes of this project.




Access and Benefit Sharing
and Protection of Traditional Knowledge Page 36

Draft Environment (Access for Bio-Prospecting) Regulations 1999

The draft Environment (Access for Bio-Prospecting) Regulations 1999 were drafted
by a consultant in 1999, with input from the Division of Environment and
Conservation (DEC) and some public consultation. The Draft Regulations were
developed in the context of the Government’s involvement with the NUS/Nihon
University botanical inventory project (see further below). However, they have not
been finalised or promulgated by Government.

In May 1999, the Attorney-General’s Office considered the Draft Regulations and
provided the then Department of Lands, Surveys and Environment (DLSE) with
comments and amendments. It appears that finalisation of the Draft Regulations was
then delayed pending review of the Lands, Surveys and Environment Act 1989.

The Draft Regulations provide an access and benefit sharing process including:

* a process for consideration of permit applications, including a consultation
mechanism, with the final decision made by the Minister of Lands, Surveys
and Environment;

* requirement for agreements with resource owners and Government about the
conduct of the research and benefit sharing;

* requirement to share the benefits, including any profits, that may flow from
discoveries;

* export requirements for specimens; and

* criminal offences for non-compliance with the regulations.

The process in the Draft Regulations can be conceptualised as follows:

Applicant submits application form and fee to DEC

\Z

Consultation: DEC establishes consultative process with government; this
may include consultation with NGOs

Publicise application on radio and in newspapers for public submissions

DEC prepares report for Minister in light of consultations and any submissions

\Z

Agreements — 2 step process:

Applicant must reach agreement with the resource owners about access
rights, collection and removal of samples and ownership of intellectual
property rights.

Applicant must also reach agreement with DEC about: regular reports;
notification of intended intellectual property rights; and sharing of 6% of any
revenues collected, to be shared with Government of Samoa and resource
owners.

\Z
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Permit: Minister may issue a permit

Can include conditions such as technology transfer, training and employment
Must include information about proposed activities, potential environmental or
health impacts, environmental monitoring plans and storage and transportation
of samples.

Permit valid for 1 year; can be extended for 1 additional year.

\Z

Enforcement: DLSE officers empowered to enforce scheme if permits
conditions are breached or an offence is committed.

\Z

Export: applicant must apply for an export permit
Director of Lands, Surveys and Environment may grant permit
DEC may inspect specimens before export

Analysis

Consultation: The Draft Regulations require DLSE (now Ministry of Environment
and Natural Resources) to consult with other Government departments and permit
DLSE to consult with NGOs. Community consultation is conducted through media
advertisements providing stakeholders the opportunity to make submissions. There is
no requirement for DLSE to consult with the specific communities where the research
is proposed to be conducted. Further, there is no detail about appropriate consultation
mechanisms with government stakeholders.

Prior informed consent: The onus is on the applicant to ensure that the relevant
communities have given their prior informed consent to the research. The applicant
does not need to demonstrate that prior informed consent has been obtained as a pre-
condition to the grant of a permit.

Agreements: The scheme requires two agreements to be entered into. The applicant
must reach an agreement with the resource owners about access rights, collection and
removal of samples and ownership of intellectual property rights. The applicant must
reach a further agreement with government about reporting requirements, notification
of potential intellectual property rights and establishment of a minimum 6% royalty
payment to be paid to government and resource owners. These agreements overlap in
a number of respects and potentially create inefficiencies. Further, resource owners
may face difficulties in obtaining legal advice and monitoring the arrangements given
their complex and overlapping nature.

Benefit sharing: The scheme specifically contemplates financial benefits flowing to
resource owners and Government. However, it does not establish a mechanism for
distribution of such benefits, beyond agreements on the amount of potential royalties
to be shared. There is no contemplation of the sharing of non-financial benefits,
particularly in the shorter term.



Access and Benefit Sharing
and Protection of Traditional Knowledge Page 38

Form of law: As a matter of legislative drafting, it would be appropriate to have a
scheme with this degree of newness and importance contained in an Act rather than in
regulations. While regulations are easier to make and amend, new law for an issue of
this importance is more appropriately contained in a stand-alone Act.

In practice, it is often difficult to locate copies of Samoan regulations as they are
subordinate legislation made within each Ministerial portfolio. On the other hand,
Acts of the Parliament are much easier to locate and are available from the Legislative
Assembly and in the Attorney-General’s Office library. Samoan Acts are also
becoming more readily available on internet sites such as the Pacific Law Materials
site hosted by the University of the South Pacific. This internet collection contains
only Acts at this stage and does not include regulations.

Recommendation 11:

(a) Future legislative provisions dealing with access and benefit sharing should
take the form of a stand alone Act, to emphasise the importance of these issues
to Samoa and to facilitate access to the legislation.

(b) Such legislation and related policy should be made available on the internet so
that it is readily accessible, particularly for foreign researchers.

National biodiversity policy

Samoa’s National Biodiversity Strategy and Action Plan (2001) (NBSAP) is the
major policy document governing Samoa’s implementation of its commitments under
the Convention on Biological Diversity. The NBSAP was developed over a 2 year
period (March 1999 — May 2001) and was the subject of extensive consultation.

The NBSAP provides the overarching policy framework for the issues being
considered by this project. One of the NBSAP’s themes focuses on access and benefit
sharing from the use of genetic resources. The NBSAP states that its goal is to ensure
that:

“Samoa’s genetic resources are accessible for utilisation and benefits derived
are equitably shared amongst the stakeholders”.

The NBSAP contains commitments to a number of actions concerning genetic
resources and traditional knowledge. These can be summarised as follows:

* Finalise, promulgate, monitor and enforce the draft Bioprospecting
Regulations and conduct related public awareness campaigns;

* Review the need for a National Bioprospecting Coordinating Body;

* Develop access and benefit sharing mechanisms for holders of traditional
knowledge and owners of resources utilised in bioprospecting;

* Consider the issue of Samoan genetic resources held in ex situ collections; and

* Conduct general public awareness campaigns about these issues.
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Samoan case studies of access and benefit sharing

Access and benefit sharing issues have arisen in practice in Samoa. In recent years,
there have been two documented cases of access and benefit sharing. These concern
the medicinal properties of the mamala plant (Homalanthus nutans) and the collection
of a botanical inventory by Nihon University and the National University of Samoa.

Both of these cases involved negotiations and agreements that were concluded in the
absence of a domestic legal framework for access and benefit sharing. The need to
enter such agreements, and the consequent sharing of benefits, was heavily dependant
on the goodwill of the parties concerned.

CASE STUDY 1: THE MAMALA PLANT AND POTENTIAL HIV-AIDS TREATMENT

In the late 1980s, Dr Paul Cox, an American ethnobotanist, was working in Falealupo to gather a
collection of plant samples to test for medicinally useful chemicals. As part of the project, he
interviewed taulasea, two of whom used the bark of the mamala plant (Homalanthus nutans) as a
treatment for fiva samasama (hepatitis). Importantly, he undertook to share any profits resulting from
his work with the two taulasea and the village.

Testing of mamala in the United States revealed that it contained prostratin, a previously known
substance. Further testing of prostratin showed its effectiveness in treating the HIV virus. The process
of extracting prostratin from mamala and using it for HIV-AIDS treatment was patented by the US
Army, the National Institute of Health (US) and Brigham Young University. Later research (outside of
the scope of the existing patent) found that prostratin had other useful properties in treating the HIV
virus. Based on this research, the National Cancer Institute licensed the AIDS Research Alliance
(ARA) to undertake human testing of prostratin as an HIV/AIDS treatment.

In 2001, the ARA entered into an agreement with the Government of Samoa to share 20% of any future
royalties from medication developed. This 20% share is well-above the usual industry practice of
sharing 2% of future profits. The agreement provided that the Samoan royalties would be shared
between the Samoan government (12.5%), the village of Falealupo (6.7%) and the families of the two
taulasea who used mamala in their healing practices (0.8%). Additional payments were also stipulated:
$US5,000 in a good faith deposit, and payments of $US10,000, $US20,000 and $US40,000 if the
human clinical testing reaches specified stages. This agreement was entirely voluntary. It involved
only the ARA but not any of the other bodies that previously patented mamala-based research. Its
origins are ethical and moral rather than required by law.

Analysis

While this agreement is in principle beneficial for Samoa, it will take years to play out and may have
little real financial benefit. Pharmaceutical testing and approval usually takes 10-12 years at a cost of
$US200-500 million. Royalties are calculated on the profit only made fro