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-FORETYORD

This Review of Environmental I-aw in the Cook Islands has been implemented as an
important component of the Regional Environment Technical Assistanc€ (RETA)
Project. The RETA project has been developed to address environmental issues in a
number of Pacific countries. It has been funded by the Asian Developinent Bank with
technical assistance from IUCN - the World C-onservation Union. The RETA
project is an important regional initiative, which reflects the Deed for careful
management of the Pacific environment.

Pacific Islanders have lived in close harmony with their island environments for
thousands of years and are well aware of its importance to their way of life. Pacific
peoples face the complex challenge, in common with many other countries of the world,
of integrating eoonomic development with the need to protect the environment. This is
the primary aim of sustainable development, and must be addressed if the Pacific way of
life is to survive.

The introduction of appropriate legislation represents one important means by which
sustainable development can be achieved in the Pacific. A fundamental first step is the
identification and review of existing environmental legislation in each Pacific country.

The Review of Environmental l-aw in the Cook Islands contained in this publication is
indeed timely. It has identified the principal laws relating to the environment and to
natural resource management. These laws have then been reviewed in terms of their
effectiveness in addressing the major environmental issues existing in the country. The
research has had a particular focus on the development of practical recommendations
that build on the findings of the Review.

This Iegal Review is an important step along the road to improved environmental
management in the Pacific region. It is important to build on this base in order to ensure
that environmental law reflecs the unique needs and circumstances of each Pacific
country. It is also important that this law reflects, and where appropriate, incorporates,
customary laws and practices that relate to environment protection.

The Review forms part of a series of five [:gal Reviews; the other countries reviewed
are the Federated States of Micronesia, the Republic of the Manhall Islands, the
Kingdom of Tonga and Solomon Islands.

This and the other four lrgal Reviews have been supported by the Environmental Law
Centre of IUCN - the World Conservation Union. I would like to thank the Centre for
is financial and technical assistance. I would also like to pay tribute to Ms Mere Pulea,
who prepared this Review and the Review for the Kingdom of Tonga. The work of Ms
Elizabeth Harding, who prepared the Reviews of Environmental law in the Republic of
the Marshall Islands and in the Federated States of Micronesia, and Professor Ben Boer,
who prepared the Review of Environmental l-aw in Solomon Islands, and who was
responsible for coordinating and editing the five Reviews, should also be recognised
here.

,-

ViliA Fuavao
Director
South Pacific Regional Environment Programme
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SItMtvIARY OF PRINCIPAL SUGGESTIONS AND RECOMMENDATIONS

CTIAPTER TWO

Constltutional and Admlnlstretive Stnrcturt

It is recommended that:

t. further training in such areas as Environmental Impact Assessment, pollution
monitoring, soil mnservation, protected area management, wildlife protection
and mntrol be considered for members of the Conservation Service (Agency) to
develop their expertise in these matters;

2. consultation be carried out on a regular basis where environmental
responsibilities are fragmented between line Ministries and the Conservation
Service (Agency) to sort out areas that are likely to cause confusion;

3. the engagement of a corporate planner be considered to assist the C,onservation
Service (Agenry) in finding wa)6 to obtain funds to implement its various
programmes;

4. an independent assessment be made of the institutional structure of the
C.onservation Service (Agency) and to investigate wap in which the Conservation
Service (Agency) could be supported by, and be more closely linked to, the
Office of the Prime Minisrer or the Central Planning Office.

CTIAPTER FOUR

Physical Planning and Assessment

It is recommended that:

5. the Land Use Act be updated to include provisions for Environmental Impact
Assessments;

6. some consideration be given for the preservation of buildings of special
architectural or historic interest in the current land use and building legislatircns;

7. an explanatory guidance document covering all aspects of the Land Use Act be
developed as part of a community education programme;

8. alternative methods be investigated to enforce those laws which are
environmentally sound but remain unpopular with memben of the community

9. the newEnvironment Bill be enacted.

CHAPTER FTVE

Agriculture

It is recommended that:

10. a review be carried out on all the laws that regulate agricultural activities with the
view to updating old laws to reflect modern and current agricultural practices;

(ii)



11.

12.

13.

the existing laws providing for and regulating agricultural activities be
strengthened in order to deliver the range of environment protection measures
necessary to prevent or minimise the risks to the environment and fragile
ecos)Etem s ca used by a gricu lt u ral activi t ies;

some consideration be given to the possible incorporation of a number of Acts
into a single Agriculnral Act;

the Land use Act be applied for the purpose of zoning agricultural rand.

CIIAPTER SIX

Forestry

14. Jhe lgyelopm,ent of any forestry legislation needs to be mmpatible with the
Land Use Act 1969, any conseration legislation (e.g proposed Environment Bill)
and in line with a comprehensive statement on national forest management
objectives.

15. A Code of lngging, Environmental Impact Assessments and measures to
prohibit fires be considered and included as part of the legislative package for
forestry.

16. The proposed Environment Bill be examined to cure any overlapping
management responsibilities in relation to forests between the Agency foi rhe
Environment and,the Ministry of Agriculture and Forests to cure iny ionfusion
and potential conflict that is likely to occur.

17. The United Nations C-onference on Environment and Development Forest

^rncrples be- examined and principles incorporated where appropriate when
form ula ting forestry laws.

CHAPTER SEVEN

Fisheries

18. It is recommended that the Environment Agency's management responsibilities
in the proposed Environment Bill for Cook Island waters and water resources be
assessed in the light of the management responsibilities of the Ministry of Marine
Resources over the same areas and resources to avoid any conflicis that may
arise.

CHAPTER EIGTTT

Wster Supply and Water Quality

It is recommended that:

19. the proposed National WaterAuthority Bill and the proposed Environment Billbe
assessed together to identify areas where there are overlapping responsibilities to
avoid any conflict that is likely to arise in the management of water resources;

20. the protection of the catchment areas and ground water lenses be given more
protection than presently exists;

21. the National Water Authority Bill be mnsidered urgently with a view to
implementation.

(iii)



C}IAPTER NINE

Waste Management snd Pollution

It is recommended that:

22. that emissions from sand quarrying and motorised vehicles be assessed with a
view to establishing air quality objectives.

23. that regulations be considered for the prwention of marine pollution;

24. Article 9 of the SPREP Convention which relates to airborne pollution be
considered when drafting detailed provisions to prevent and control air pollution
under the proposed Environment Bill;

CIIAPTER TEN

Tourism

It is recommended that:

25. the Tourbt Authority Act and the General Licensing Act be assessed in the light of
the environmental directions given in the Tourism Master Plan;

26. that Environmental Impact Assessment guidelines be established in the interim
and applied to tourism projecs (e.g. hotelconstruction) before approval is given
to implement the projects;

27. other destinations within the Cook Islands which have potential for ecotourism
be investigated.

CHAPTER ELEVEN

Biologlcal Diversity

It is recommended that:

28. the involvement of landowners in the management of protected areas be a
continuing process to ensure the success of the protected area s)6tem.

29. the use of Ra'ui to protect species and habitats be considered and, if feasible, to
be given legislative support;

30. Article 14 of the SPREP Convenion andtheApia Conventian be examined when
details of National Parks and Reserves outlined in Part III of the proposed
Environment BiIl IWZ is drafted to ensure that the obligations under both
Conventions have been complied with;

31. moratoriums to protect species and habitats be mnsidered;

(iu)



CTIAPTER TWELVE

Wildlife Consenation

The value that the C-ook Islands place on wildlife should be clearly reflected in strong
legislative provisions. It is suggested that:

32. specific wildlife legislation capable of standing alone be considered, or
alternatively, adequate measures to protect wildlife and endangered species be
incorporated in the proposed Environment 8il11992;

33. consideration be given to accession to the Convention on Intematiotut Trade in
Endangered Species of WiA Fauna and Flora.

CTIAPTER THIRTEEN

Protection of Nstional Heritage

It is recommended that:

34. assessment be made of the existing historic buildings in the Cook Islands with a
view to ensuring their presewation. Where a specific q/stem for the preservation
of historic buildings is instituted, the provisions in the building legislation, the
Lard Use Act and the proposed Environmenr Bill would need to be eiamined and
harmonised with any provisions made to safeguard the national heritage.

(')
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CTIAPTER ONE

COOK ISI.ANDS REVIEVY OF ENVIRONMENTAL I,AW

1.1 Revlevant Legislation

Conseruation Act I 986/ 87
Environment Bill
Sustainable Environmeru Developme nt Bill
Marine Resources Act 1989

1.2 Introduction

This Legal Review of Environmental I:w in the Cook Islands was conducted from l0 March to 2
April 1992. The Review is part of the South Pacific Regional Environment Programme
(SPREP) country assistance agenda through the Regional Environment Technical Assistance
(RETA) project to strengthen environmental management capabilities in Pacific developing
countries. This RETA Project is funded by the Asian Developmbnt Bank and IUCN, the World
Conservation Union, The legal Review is funded through thi Environmental I-aw Centre input
to the RETA Project- The purpose of the Review is to collate information, summarise the ldgal
provisions recognised as 'environmental' and anallne their effectiveness in addressing
environmental issues.

13 Sustainable Development

Perceptions about the environment have drastically changed at all levels, with the growing
realisation that there are limis to the capacity of the environment to withstand both sh-ort and
long term degradation. [n the last decade, environmental problems have been more defined not
only in terms of direct damage to the phpical environment and human health but also in rerms
of their effect on the very ecos)rtem which sustains life. The need to protect and conserve the
environment itself has become more urgent, especially in small 

-island 
countries mainly

dependent on a subsisrence e@nomy and a majority of the population dependent on local
resources. The lives of people in such communities are linked to the sustainability of their
resourses. The use of resources for food supply, or for ornamental (coral, pearls, giant clams) or
scientific Purpgs€s (for pharmaceuticals products) or ecos)rtems that are permanently destroyed
through agricultural development or the growth of urban settlement can put valuabl-e resouices
at risk to the point of extinction if they are unable to renew themselves. The World
C-onservation Strates/ $UCN:1980) makes the comment that conservation and development
have so seldom being mmbined that they often appear, and are sometimes represented as being,
incompatible.

The WorA Conseruation Strategt further points out that conservation and sustainable
development are mutually dependent. For development to be sustainable it must take acmunt
of social _and ecological factors, as well as economic ones (IUCN, 1980:1). Agenda 21, an action
1t1a1ery_{or.the next decade generated by the Conference on Environmeniand Development
United Nations, encourages the integration of environment and development in the dicision
making process. Chapter 8 of.Agenda 21 sets out in detail the actions to be taken to integrate
environment and development. Countries are encouraged to incorporate the concept of
environment and sustainable development into their larvs and regularly assess their laws and
regulations to make them more effective.

Irgislation is seen as only one measure to ensure sustainable development and to prevent and
minimise the adverse effects on the environment, whether by the activities of human or by
natural causes, but environmental law, though a powerful tool, cannot be solely relied upon.
The scale of environmental problems dictate other measures (such as environmental educaiion)
to support and supplement environmental legislation. The changing perceptions conoerning the
environment have also resulted in changing perceptions with regard to the environmental
provisions in the regulatory framework. This I-egal Review is part of that changing perception as



the protection and conservation of the environment cannot be effectively carried out without
first making some-assessment of the strengths and weaknesses of the existing environmental
provisions and the institutions which implement them. More importantly, a reviEw of this nature
provides the basis for the development of new environmental policies and laws.

1.4 Environmental Conventions

The growth in the number of environmental Conventions in the Pacific in the last decade and
the number of environment-related C.onventions to which Pacific countries have become
Contracting-Parties represents a major response to tackle environmental problems at the
international, regional and national levels. The emergence of a distinct body dt law considered
as 'environmental' is_beginning to make an impact on Pacific law and practice. This is also
evident in the Cook Islands where some of the newer pieces of legislatioh, such as the Marine
Resources Act 1989,1do_pts environment protection and-conservatioi principles in a more direct
sense. The 1986/87 Conseruation Act (not legally in force) and its pridecessor, the 1975
CotuewatianAct, aswell as the proposed Enviroimdnt Bill 1992 demonstrate the efforts made to
introduce substantial legal reforms at the national level to protect and conserve the environment
and to utilise resouroes within the ideologl of 'sustainable development'.

1.5 Scope of Review

Iaws brought _into the scope of this Review cover those affecting the population, natural
resources, wildlife and the nation's heritage. A chapter briefly describing the la;d tenure s)6tem
has been included for two reasons, namely, to increase our understanding of the mmplexi[ies ot
the.tenure s'6tem and that land use is essentially determined by the limitations of ihe natural
environment and the nature of ownership. The provisions of the, 19f36187 Conservatian Act have
been discussed in some detail throughout the Review as, whilst the Act is not legally in force, the
Consenration Service, in the absence of enabling legislation, relies on its proviiions to guide its
worlc Essentially, a broad definition of environmental law has been chosen to include laws
which are not only concerned with the protection of the physical environment, but also laws
which are ooncerned with facilitating the sustainable development of resources.

Therg already exists a substantial body of environmental law in the Cook klands. Apart from
the Conservation Acts.and the proposed Sustainable Environment Developmenr BrJl (now the
Environment Bill 1992), environmental provisions are scattered in a number of p'ieces of
legislation and Council ByJaws. In practice, the primary focus of this Review is on legisiation. A
number of issues identified during the murse of this Review highlight the fact ihat where
adequate environmental provisions exist, enforcement and non-compliance have been found, in
some cases, to lag. The scope and potentialfor including environmental conditions in leases and
licences requires investigation. Customary law also has a great deal to offer. The use of Ra'ui
(customary PP_hibition) was highlighted in the public Environment Seminar held in Rarotonga
in March 1992, but research needs to be done by Cook Islanders to identify those othEr
custom.ary practices that are sensitive to the environment so that they can be reinforced through
eiucation and, where neoessary, by appropriate legal procedures.

It must however be borne in mind that it is not possible to analpe in depth the effectiveness of
any 

-statute o_I byJaw within the short time span of this Review, as at this-stage the identification
of all laws affecting the areas listed in this REview and a description of the contents of the laws
are just th-e- first steps. Sometimes Ministries and Departments are not aware of the range and
content of laws that provide for or regulate their many responsibilities. In view of this, some o[
the areas of law described contain both an evaluation of the environmentat measures as well as a
detailed descrip.tion of the content of laurs. The critique of the effectiveness of any statute or by-
law would involve a much more complicated process, namely the detailed examination by ttie
various Ministries and Departments of the laws for which they are responsible. However, *ittt
the changes brought about by environmental education and awareness, the various laws cited in
this Review have been examined for the inclusion of environment protection measures where
the existing laws are silent on such matters and for a description of environmental provisions that
exist in the current laws.



CTIAPTER TWO

CONSTITUTI ONAL AND ADMINI STRATTVE STRUCTURE

2.1 Relevant Legislation

CoruenationAct 1975
Coruewation Act 1 9861 87
Cook Islands Act 1915
Cook I slands Corutitution A ct 1964
Cook Islands Corutiution A me ndment ( No.9 ) I I 80-8 I
Cook Islands Corutitution Amendment Act I 965
Hotue of ArikisAct 1966
Marine Resowres Act 1989
Minbtry of Culural DevelopmentAct 1990
Outer Islands Local Govemment Act 1988
hoposed Environment Bill 1992
Rarotonga Local Government Act 1988

2.2 Introduction

The Cook Islands became a self-governing state in free association with New Ts,aland in 1965
under the Cook Islands Constitution Act 1964 and the Cook Islards Constitution Amendment Act
1965. Tbe severing of formal ties to New Zealand, in existence since 1901, brought to a close the
power to direct the internal affain of the Cook Islands, thus ending sixty four yean of this
relationship. Defence and external relations continue to remain the responsibility of the New
Ta,aland government and the C-ook Islanders continue to retain New Zealand citizenship rights.
The Head of State is "Her Majesty the Queen in right of New 7*aland'who is also the'Head of
State of the Cook Islands' (Art. 2). Executive authority is vested in Her Majesty under Article
12 of. the Constitution. The Queen is represented in the Cook Islands by the Queen's
Representative (Art. 3) who is appointed on the advice of the Cook Islands Government.

The Parliament of the Cook Islands consists of 25 members elected by secret ballot under a
system of universal suffrage 1/91) (Art. 27(2)). The Constitution makes provision for
representation in Parliament from nearly all the islands (Art.27). The 1980-81 C.onstitutional
amendments (number 9) created an overseas constituency, which includes New Zealand and all
other areas outside the C-ook Islands (Art. 27(2Xk)).

A cabinet of Ministers, comprising the Prime Minister who presides over a Cabinet of not fewer
than six nor more than eight other Ministers (21191) have the general direction and control of
the executive government and are collectively responsible to Parliament (Art. 13(1)). All
Ministers are elected members of Parliament (Art. 13(3)). The Prime Minister is appointed by
the Queen's Representative, as a member of Parliament commanding the confidence of the
majority of the members. The other Ministers are appointed on the advice of the Prime
Minister.

23 House of Arikis

The C.onstitution provides for the establishment of the House of Arikis (chieQ under Article 8.
The Constitutional provisions are supplemented by the House of Arikis Act 1966 and its
amendments. The House mmprises eight Arikis representing the Outer Islands and not more
than six appointed to represent Rarotonga and Palmerston. Members of the House are
appointed by the Queen's Representative (Art. 8(3)). The House is required to me€t at least
once in anery 12 months (Art. l1(2)). The function of the House is to consider matters relating
to the welfare of the people of the Cook Islands as may be submitted to it by Parliament and to
express its opinion and to make recommendations thereon (Art. 9(a)). It may also make
recommendations to Parliament on any question affecting the customs and traditional practices
of the Cook Islanden.



2.4 Sourccs of [,aw

The C-onstitution is the.supreme law of the land. No Bill can become law until it has been passed
by Parliamerrt and has been assented to by the Queen's Representative (Art.44(l)). Parliament
alone has the power to make laws for the 'peace, order and good government-of the C-ook
Islands' (Art. 39(l) and laws'having extra-territorialoperation' (Aft.3E(2)). Parliament also has
the power to amend and repeal laws.

Other sourc€s include the following:

- 3qy New Zealand statutes made applicable to the Cook Islands by the Cook
Islands Parliament (Art. a6);

- New Ts,aland Acts made applicable to the C,ook Islands and Cook Islands
Ordinances made prior to 1965;

- the law of England existing on 14 January 1&10 (the date New Zealand become a
colony of Britain) and English common law and equity as developed by the courts
unless inconsistent with any Act or inapplicable to the circumstances of the Cook
Islands (s 615, Cook Islands Act 1915);

- the ancient custom and "s-age of the people of the Cook Islands particularly in
relation to land (s 422Cook Islands Act 1915).

2.5 Judiciary

The 1980-81 C,onstitutional Amendment (No. 9) prescribed three Divisions for the High Court:
civil, criminal and land. The passing of the Constitution Amendmenr,,{ct (No. 9) also brought
about important changes to the judicial and appellate structures. In particular, a Court-of
4pp:.1 of the Cook Islands was created by the new Article 56 of the Consiitution. Appeals from
all divisions of the High Court now proceed to the Cook Islands C.ourr of Appiil and the
decisions of the C-ourt of Appeal are final (Art. 59(l)). In the past, appeals were itirected to rhe
Supreme Court o{ New 7a,aland. The Court of Appeal is composid of three Judges, one of
whom must be a Judge of either the Court of Appeal or the High Court of New Zeiland. The
exception to the.fin-alig o! 1t_" decisions of the Court of Appeal of the Cook Islands is provided
by the new Article 59(2) which states:

There shall be a right of appeal to Her Majesty, the Queen in Council, with leave
of the Court of Appeal, or, if such leave is refused, with the leave of Her Majesty
the Queen in Council, from judgements of the Court of Appeal in such cases and
subject to such conditions as are prescribed by Act.

2.6 Locsl Government

Ttte Outer Island Local Govemment Act !98Q applies to all islands except Rarotonga. The
I,argto.nga l-ocal Govemment Act 1988 (9/88) is administered by the Rarotonga IslandCouncil
but it is undentood that no Island Council has been established on Rarotonga as yet,

Wherever the Outer Islands Local Govemment Act applies, local government is in the main
vested in the Island C-ouncils. Membership of an lsland C-ouncil mnsists of the following:

(a) the Ariki or the Ui Ariki of the island (if any);

(b) a- repres€ntative-of^the- Ar. onga Mana of the island who is elected at a me€ting
chaired by the Chief Administration officer of the island;

(c) the members of Parliament of the island;



(d) the elected members of the island couneil constituencies for each island G 5(1)).

Only elected members are entitled to vote at any meeting o[ an Island Council although
members belonging to (axbxc) categories listed above enjoy the right to speak and be heard at
such a meeting G 5(2)). Each Island Council is empowered to elect a mayor and deputy mayor
from the elected members. The mayor is entitled to a deliberative vote and in the event of an
equality of votes, he or she is entitled to a casting vote (s 6).

Section 7 of the Act provides the following functions for Island Councils:

(i) to carry into effect and administer the provisions of Ordinances and By-laws that
may be applicable to the Island;

(ii) to assist in the co-ordination of any activity relevant to the economic and social
development of the island;

(iii) to assist the Government o[ the C-ook Islands in the good rule and government o[
the islands: and

(iu) to advise on or determine any matter, question or dispute referred to it by any
person or organisation.

Under section 16 of the Act, an Island C,ouncil has the power to make, alter or revoke By-laws.
Any offence mmmitted against any By-law or Ordinance made under this Act is punishable in
the High C.ourt (s 17). It is the responsibility of the Cook Islands Police to ensure the
enforcement of By-laws and Ordinances appllng to the island (s l9).

2.7 lntemational Conventions

The C-ook Islands is a ParW to a Number of C-onventions concerned with the environment.
namely:

- the Convention for the Protection of Narural Resources and Environment of the
South Pactfu Region (SPREP Conventian) and related Protocols, namely:

hotocol for the Preventian of Pollution of the South Pactfrc Region by
Dumping

Protocol conceming Co-operation in Combating Pollution Emergencies in
the South Pactfrc Region;

- Convention on the Conseruatian of Naure k the South Pactfic (Apia Convention);

- Law of the Sea Conventian;

- Forum Fbherics AgenqConvention;

- South Pacifrc Nuclear Free Zone Treaty,

- Conventionfor the Prohibition of Fbhingwith Long Driftnets in the South Pactfu;

- Convention for the Protection of the Ozone Layer.

2.8 AdministrativeResponsibilityforEnvimnmental Mstters

The C,onservation Service is the principal agency dealing with environmental matters. The
Service administers seven programmes namely:


