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Foreword

This Environmental Legislation Review for Kiribati has been produced as an important
component of the National Environmental Management Strategies OIEMS) Project.
The NEMS Project has been developed to address sustainable environmental
development and planning issues in a number of Pacific island countries. It was funded
by the United Nations Development Programme (LTNDP) and irnplemented through the

South Pacific Regional Environment Programme (SPREP) as part of a broader UNDP
assistance project called PMI: Planning and Implementation of Pacific Regional
Environment Programme which concentrates on regional and in-country institutional
strengthening and training of environmental managers.

Pacific Islanders have lived in close harmony with their island environment fbr
thousands of years and are well aware of its importance to their way of life. Pacific
peoples today face the complex challenge, common to many other countries of the

world, of integrating economic development with the need to protect the environment.
This is the prirnary aim of sustainable development and must be addressed if the Pacific
way of life is to survive. The introduction of appropriate legislation represents one

important means by which sustainable development can be achieved in the Pacific. A
fundamental first step is the identification and review of existing environmental larvs.

taking into account also traditional customary measures aimed at environmental
protection. The review also investigates administrative procedures and policy to
determine ways of incorporating and strengthening environmental laws within the

existing structure in each of the Pacific lsland countries associated with this project.

The Environmental Legislation Revier.v of Kiribati looks at laws, administrative
procedures and policy in terms of their ef'fectiveness in addressing the major
environmental issues existing in Kiribati. The research has had a particular focus on the

development of practical recommendations that build on the findings of the review.
This review thus represents an important step along the road to improved environmental
management and protection of the Pacific region.

This document fbrms one part of a series o1'legal reviews undertaken in several Paciflc
island countries. I would like to thank Ms Mere Pulea and Professor David Farrier for
their work in preparing this Environmental Legislation Review.

A. Fuavao
rector

South Pacific Regional Environment Programme
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AMAK Aia Maea Ainen Kiribati
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KTFE Kiribati Task Force on the Environment

MARPOL International Convention for the Prevention of Pollution from Ships,
London, 1973
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RETA Regional Environment Technical Assistance

SPREP South Pacific Regional Environment Programme, Apia,
Westem Samoa

TUC Tarawa Urban Council

IINCED United Nations Conference on Environment and Development

UNCDF United Nations Capital Development Fund

UNDP United Nations Development Programme

USAID United States Agency for Intemational Development

WHO United Nations World Health Organization

GIossary

Artisanal fisheries Local commercial fishery for the local market, using traditional or
modifi ed traditional techniques

Avifauna Variety of bird species found in a region or country

Beretitenti President

Bwabwai Giant swamp taro

Bwabai pits Pits in which giant swamp taro is grown

Kainga Tribal settlement (clan)

Maneaba ni House of Parliament
Maungatabu

Maneaba sites Large assembly building sites

Utu Family, extended family
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Recommendations

l. There is nothing in the Kiribati Constitution which guarantees the citizens of
Kiribati a clean environment, or requires that development should be ecologically
sustainable. There are, however, no substantial constitutional impediments to the
Government seeking to achieve these objectives through legislation.

2. The range of responsibilities which can be conferred on Local Councils is

sufficiently broad, but consideration needs to be given to the question of whether
Local Councils are being adequately supervised in carrying out their
responsibilities.

3. An understanding of the constraints and opportunities arising from the systern of
land tenure provides a vital background to the development of environmental
policy in Kiribati.

4. Even where adequate environmental laws are in place, there is evidence of
significant regulatory failure, and strategies need to be developed in order to
ensure an adequate level of enforcement.

5. Consideration of environmental impact must become as much a part of
Government decision-making processes as social and economic benefit.

6. Environmental impact assessment guidelines should be developed by the Ministry'
of the Environment and Natural Resources Development so that EIA becomes an
integral part of the ptanning process.

7. The Foreshore and Land Reclamation Ordinance should include a requirement for
environmental impact assessment and heritage protection.

8. The planning functions under the Lacal Government Act IgSl should be evaluated
to clarify their relationship with the Land Planning Ordinance, and particularly the
responsibilities of the Central Land Planning Board.

9. The laws regulating agricultural activities should be evaluated with a view to
consolidating some of the current statutes in a new statutory framework, such as
an Agricultural Act.

10. The current laws on agriculture should be reviewed with a vielv to including
measures for soil conservation and the prevention of erosion and other negative
impacts caused by agricultural activities.

I l. New laws to regulate the importation and use of pesticides should be developed.

12. The functions of Local Councils should be examined with regard to agriculture.
with a view to placing greater environmental responsibilities on them.

XV



13.

14.

15.

16.

t7.

18

19.

20.

Environmental impact assessment should be required as an integral part of the
decision-making process relating to applications under the Foreshore and Land
Reclamation Ordinance for approval to remove sand, coral and rocks from
designated foreshore. In light of the threat posed to Kiribati by erosion of its
foreshores, consideration should be given to extending the area of foreshore which
has been designated under these provisions.

Environmental impact assessment should be required as an integral part of the
decision-making process relating to applications under the Foreshore and Land
Reclamation Ordinance for approval to reclaim land, particularly through the
dumping of rubbish.

Kiribati's fisheries legislation contains the necessary structural elements for
effective management of both inshore, reef and pelagic fisheries. There is clearly
a power to make regulations designed to conserve fish and crustacean stocks,

either under the Fisheries Ordinance or local bve-laws. The main issues are ones
of implementation and enforcement.

The nurturing of traditional conservation strategies, the use of regulations which
build on to them and the co-option of traditional enforcement machinery is likely
to prove the most effective method of ensuring sustainable fishing practices within
subsistence and artisanal fisheries, given the enforcement difficulties in this area.

The first step is to identifu those practices which are sensitive to conservation of
fish stocks (or can be made sensitive with some adjustment) and those which
actually have a detrimental impact.

Environmental impact assessment should be required as an integral part of the
decision-making process relating to applications for permits to search for and

extract minerals.

There are serious problems with regard to allocation of responsibility in the area of
water supply and sewerage, particularly in relation to the siting of wells, and

provision and siting of toilets. There are a number of authorities with related

functions but no adequate provision for co-ordination, and grey areas when it
comes to regulatory responsibility. Councils appear to carry most of the

responsibility, but there needs to be effective supervision of their activities by
central government. Consideration should be given to the appointment of a Public
Health Commissioner to be in overall charge of public health and sanitation
activities. Government and Council officers would be required to carry out his

instructions in relation to the implementation of public health and sanitary
provisions.

A certificate of adequacy of sanitation facilities should be required from the

Department of Health before new houses on South Tarawa can be occupied.

Attention needs to be given to the problems associated with illegal occupation of
the water reseryes on Tarawa. [f neither the payment of compensation under the

xvi



2t.

22.

23.

existing legislation nor outright purchase provide an acceptable political resolution
of the problem, steps must be taken to enter into leasing arrangements.

Kiribati should develop comprehensive legislation dealing with waste

minimisation and the disposal of waste. including hazardous waste.

'l'he legal status of the existing waste tips needs to be clarified. Adequate

environmental assessment should be mandatory prior to sites being nominated and

land should be appropriately zoned under the provisions of the planning

legislation.

Kiribati should develop comprehensive legislation dealing generally with marine

pollution from land-based sources.

Kiribati currently has no comprehensive legislation regulating the dumping of
waste at sea, imposing liability for the discharge or escape of oil and other
pollutants liom ships or land into its marine environment or enabling it to take

adequate preventive action. As a result. it is not in a position to fulfil any

obligations which might arise under the MARPOL, London Dumping, or SPREP

Conventions. Currently, Kiribati is only a party to the London Dumping
Convention.

Apa( tiom the confused position regarding turtles. Kiribati has a range of
provisions which. if adequately implemented and enforced, would offer a

considerable degree ol'protection to fauna on land from direct human interference.

There is no provision fbr the protection of fish.

Attention needs to be given to developing an adequate deflnition of the wildlife to

be covered by rhe Wildlife Conservation Ordinance and to ensuring that this is in
line with the definitions under the t'isheries legislation, considered below. The list
of'protected birds rvas compiled some time ago and it rvould be appropriate at this

stage to review it in light of what is now known about the conservation status of
difterent species.

In viewof the evidence of the scarcity of all turtles. consideration should be given

to rvhether all species should be protected to some degree both on land and in the

sea. In light of the major law enforcement problems that exist. however the main

compliance initiatives should be through customary controls (where they exist)
and education.

The issue ollaw enforcement in response to breaches of the Wildlife Conservation
Ordinance needs careful attention. Thought needs to be given to developing

alternative strategies to coercion through legislation.

The present legislation offers no protection fionr interference with wildlife habitat
by humar-r development. An assessment needs to be made of the extent of threats

to habitat and whether this requires the enarctment of appropriate provisions

24,

25.

26.

27.

28.

29.
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30.

31.

32.

33.

34.

dealing with the assessment of environmental impact and the long-term protection
of wildlife habitat.

There should be separate and comprehensive heritage protection legislation to
cover historic and archaeological sites, sites of special national, cultural and

spiritual significance, and historic buildings and monuments. The protection of
marine areas that are of national importance fbr conservation purposes, and areas

of outstanding beauty, could also be considered.

Consideration should be given to the protection of important artifacts, war and

ancient relics that are of national significance.

The Land Planning Ordinance should be amended to include environmental
impact assessment provisions and heritage protection mechanisms, which should

complement specifi c heritage protection legislation.

Local Government Councils should be encouraged to pass bye-laws to protect the

nation's heritage.

The existing National Heritage Register should be expanded and guidelines

developed for evaluating and documenting traditional cultural propedies,

archaeological and sacred sites, ancient cemeteries, historic buildings, places and

relics of national importance. The guidelines could eventually be codified in
regulations when new legislation is enacted.
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t.1

Introduction

Overview

This review of environmental law is part of the South Pacific Regional Environment

Programme (SPREP) National Environmental Management Strategy (NEMS) project to

strengthen environmental management capabilities in Pacific developing countries. The

NEMS project currently encompasses seven Pacific countries, including Kiribati. One

component of the NEMS regional programme is to provide an inventory and an

assessment of environmental laws and provisions which exist within a country's legal

system to enable governments to assess the adequacy of "environmental" legislation and

to set the pace for appropriate reforms. This review follows a similar format to those

undertaken in other Pacific countries under both the NEMS project and the SPREP

Regional Environment Technical Assistance (RETA) Programme.

1.2 Sustainabledevelopment

Development and environmental policies are uunongst the most difficult issues facing

developing Pacific nations today because they often appear to pose choices between

economic development and environmental protection. Conflict arises when development

is proposed over areas in the natural resources sector that are of cultural value. The fact

that most land and fishing grounds are under customary ownership and have potential

value for conversion into economic ventures and other uses, makes choices between

economic development and environmental conservation and protection even more

difficult. The debate over environmental protection within the framework of economic

development is relatively recent. The survival of developing countries is dependent on

economic development. This is not a new statement. What is new is the promotion of
environmental management within development projects to ensure that the utilisation of
natural resources is carried out within the philosophy of sustainability.

The Intemational Union for the Conservation of Nature (IUCN) World Conservation

Strategy (1980) makes the point that human activities which are progressively reducing

the planet's life support system will continue until a new environmental ethic is adopted,

human populations stabilised and sustainable modes of development become the rule

rather than the exception. For development to be sustainable. it must take account of
social and ecological factors as well as economic ones. the living and non-living resource

base, and the long-terrn as well as the short-term advantages and disadvantages of
alternative actions (p. I ).

Pacit-rc countries, including Kiribati, have refocussed and strengthened their national

development policies to include the philosophy of sustainable development. The Kiribati
Seventh National Development Plan: 1992-95 (DP7) clearly demonstrates this in the

following way (p. 21):

The maintenance of [Kiribati's] unique environment through protection

and judicious utilisation of its scarce resources is extremely important



for sustainable growth and development. It is necessary therefore, to
control over-fishing in Kiribati EEZ, protect mangroves and stop soil
erosion and pollution of sea. Measures to stop over-fishing in the
Pacific are already being undertaken jointly at the regional level.

To realise this objective, it will be desirable to create environmental
awareness through appropriate education in schools and through media.
Efforts will also be made so that all development activities are in
harmony with environmental policies. Possibly, appropriate legislative
measures will be initiated to protect the environment and heritage of
Kiribati.

At the global level, Kiribati participated in the United Nations Conference on
Environment and Development (UNCED) in Rio de Janeiro in 1992. Agenda 21, arr
action strategy for the next decade generated by UNCED, includes the statements that
laws and regulations suited to country specific conditions are among the most important
instruments for transforming environment and development policies into action (Agenda
21, 8.13). Agenda 21, chapter 8, sets out the strategies for integrating environment and
development at the policy, planning and management levels. There is a continuous need
for laws and their implementation to be improved. Laws, cannot however, be solely relied
upon for environmental protection, and Kiribati has taken the step in the DP7 of
promoting environmental awareness through appropriate education in schools and the
media as one objective for the period of the plan.

Review scope

The law of Kiribati reflects its historical evolution from British colonial administration to
independence. The legal framework is made up of:

. the Constitution of Kiribati; this is the supreme law of Kiribati;

. ordinances and Acts enacted in Kiribati and all subsidiary legislation made under
them;

. the common law of Kiribati; (derived from the common law of England, including
the doctrines of equity) except where it is not consistent with enacted legislation or
customary law;

. customary law; the custom and usage of the indigenous people of Kiribati; and

. every applied law; Iaws inherited from the United Kingdom, including statutes of
general application in force in England on I January 196l; Orders of Her Majesty
in Council; subsidiary legislation made under any of those enactments or Orders in
Council that has effect as part of the law of Kiribati (Laws of Kiribati Act I989 ss.

4,5,6,7).

In practice, the common law has little to say when it comes to the environmental problems
currently faced by Kiribati. It was developed by British judges in a very different social
and economic context at a time when environmental issues were nilTowlv defined in

1.3



terms of disputes between neighbouring landholders, and there was very little awareness

of the broader public interest at stake. Customary law is clearly very relevant, but the

research needed to identiff relevant practices was beyond the scope of the present study.

Legislation has, therefore, been the primary focus of this review. As in most other

countries, Kiribati's environmental law is not found in a single piece of legislation,

reflecting the range of problems falling within this broad topic. Instead, the law relating

to the environment is scattered throughout a number of pieces of legislation and bye-laws'

For the purpose of this review, environmental law has been defined broadly. It has not

been confined to those areas of law which deal with preservation of the environment, both

natural and human-made. Laws concerned with the development of natural resources

have an equal claim to be included because preservation and development are bimply

opposite poles on a continuum of possible alternative uses of natural resources. Even

where a decision to develop is the likely outcome of the decision-making process, it is
crucial that there is legal machinery in place to ensure that environmental factors are taken

into account and that the proposal is modified in light of these. Nowadays the demand is

that development be sustainable, and the law clearly has an important role to play in
achieving this end. Wherever law supervises proposals involving the use or development

of natural resources, it falls within the definition of environmental law. Natural resources

include not only the traditional categories of minerals, forests and fisheries, but more

broadly, the land as a whole, as well as the sea and air. When we pollute the sea or the

lens from which we draw our water supply, we are abusing a natural resource. This can

have a direct effect on human health. Some of the most pressing environmental problems

faced by Kiribati today are also health problems. and the laws dealing with these are

covered in detail.

The review tries to put environmental law in Kiribati into a broader context by discussing

the law relating to land tenure in some depth. The system of land tenure plays a vital part

in determining a country's environmental law. Where, as in Kiribati, interests in native

land are zealously guarded by landholders, and there is no tradition of government

interference in land tenure and use, environmental law must necessarily rely on different
techniques to those adopted in countries where such a tradition does not exist. The

discussion of law relating to land tenure should be an important resource for those

charged with the task of developing and implementing appropriate environmental policy
in Kiribati.

1.4 Role of law

Environmental law. in essence falls into two categories. There is the law addressed to

those who want to engage in activities which could harm the environment. or may already

be doing so. Frequently. the approach taken involves prohibiting a particular activity
unless a prior permission (such as a licence. permit. approval or consent) is obtained from
government decision-makers. and the activity is carried out in accordance with the terms

of the approval. Traditionally these requirements have been backed up by the criminal
law. with its threat of fines. and perhaps even imprisonment.
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The second category of environmental law is the law addressed to the government
authorities charged with the task of making decisions about whether particular uses of
resources or particular development should be permitted, on application from those
wishing to carry out an activity. Critical to this are requirements that proposals should be

subject to adequate environmental impact assessment (EIA) and that the ultimate decision
should pay adequate regard to environmental protection.

Both types of environmental law raise questions of enforcement. As well as hearing
criminal prosecutions, the courts have traditionally been prepared to supervise decision-
making processes through the common law doctrines of judicial review of administrative
action. In relation to both prosecutions and civil proceedings for judicial review however,
the courts are crucially dependent upon someone taking the initiative and bringing
proceedings before them. In practice, there have historically been significant obstacles

standing in the way of legal proceedings being brought, even in countries like Australia
and the United Kingdom. This is the case with civil proceedings for judicial review
where, in practice, the burden of enforcement has been left to members of the public
while, at the same time, the law has sought to make it as difficult as possible to bring
proceedings (through doctrines such as "standing to sue"). It is also true, however, of
criminal proceedings, where those responsible for enforcing environmental criminal law
have traditionally taken the approach that prosecution should be used only as a last resort,
after all other methods of persuasion have failed.

Review process

This review has relied on the five yearly Development Plans produced by the Government

of Kiribati, and reports and interviews for information to supplement the statutory
provisions. It must be borne in mind that given the short span of the review period, it has

not been possible to analyse in depth the effectiveness of any statute or bye-law listed in
the review. The description of the contents of the laws and environmental provisions is
just the first step. Further research needs to be done by l-Kiribati not only into the
effectiveness of environmental provisions in current legislation but also into customary
practices that are sensitive to the environment so that they can be reinforced, if necessary,

by appropriate legal provisions.

A draft version of this legislation review was circulated for comments within Government

ministries, Island Councils, statutory bodies, non-governmental organizations, church
groups and individuals directly concerned with the review. From 7 to l0 June 1993, a

public workshop on the NEMS project, including discussion of this review, was

conducted in Tarawa. Comments received from the workshop have been taken into
consideration in revising the review.

The consultants wish to thank the Attomey-General and his staff and the Environment
Unit of the Ministry of the Environment and Natural Resources Development and all
those resoruce persons in the various ministries and departments, non-governmental

organisations and church groups who assisted with information for this environmental
legislative review.
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Period of in-country review: 20 to 28 February 1992.

Period of NEMS workshop in Kiribati to finalise the legislative review:7 to l0 June

1993.



CONSTITUTIONAL
AND

ADMINISTRATIVE
STRUCTURE

2 Constitutional and administrative structure

LocalGovernment
Act 1984

2.1 Legislation

The power to enact legislation for the peace, order and good govemment of Kiribati lies in
the Legislature, the Maneaba ni Maungatabu. Proposals for legislation are put up to the
Maneaba in the form of Bills. Any member of the Maneaba can introduce a Bill (s.

68(1)). Bills become Acts once they have been passed by the Maneaba and received the

assent of the Beretitenti (President). But the latter can only withhold his assent on the
grounds that the Bill is inconsistent with the provisions of the Constitution (s. 66). Any
legislation which is inconsistent with the Constitution is invalid to the extent of the
inconsistency (s. 2). Where there is a dispute between the Beretitenti and the Maneaba
over the constitutionality of a Bill, the matter must eventually be resolved by the High
Court (s. 66).

Legislation frequently gives power to make decisions to Ministers. Ministers are

appointed by the Beretitenti from the members of the Maneaba (s. 4l). The Beretitenti
assigns them their roles, usually responsibility for a department of government.

Departments are under the direction and control of Ministers and the supervision of the

Secretary to the department, an oflicer of the public service (s. a7).

Sometimes legislation gives decision-making power to the Beretitenti, on the advice of
Cabinet (for example the making of regulations under legislation). Before acting in
accordance with Cabinet's advice in these situations, the Beretitenti can refer the matter

back for reconsideration (s. 46(2)). The Cabinet consists of the Beretitenti. the Kauoman-

ni-Beretitenti (Vice-President), up to eight Ministers and the Attorney-General (s. 40).

Cabinet meetings are called by the Beretitenti, who decides on the agenda and generally
presides over them (s. 48). lf legislation gives sole decision-making power to the

Beretitenti, he may act in accordance with his own judgment and does not have to follow
Cabinet's advice (s. a6(l)).

2.2 Fundamentalrightsandfreedoms

The Constitution makes it clear that the country's resources belong to the people and their
Government. It also states that in implementing the Constitution. the customs and

traditions of Kiribati will be cherished and upheld, but it stops short of declaring that they

are part of the basic law, as in the Tuvalu Constitution.



Chapter II contains provisions concemed with the protection of fundamental rights and

freedoms of the individual. There is a general declaration of the right to life and security
of a person, for example, but this is subject to the rights of others and the public interest
(s. 3). At first sight it might appear that there is some comfort here for those seeking a
guarantee of a clean and healthy environment, but this evaporates on closer examination
of the specific provisions which follow this general declaration, for example, the right to
life is only a right not to be deprived of life intentionally (s. 4).

There is also a general guarantee against deprivation of property without adequate

compensation (s. 3). In some jurisdictions, equivalent provisions have been interpreted as

requiring payment to landowners, in certain sets of circumstances, for the imposition of
land use restrictions designed to protect the environment from insensitive land use

practices (for example restrictions on the removal of vegetation). More specific
provisions make it clear that this is not the position in Kiribati. It is only in situations
where property is compulsorily taken possession of or an interest or right over property is
compulsorily acquired that compensation must be paid (s. 8). No interest or right is

acquired where the State enacts legislation which simply restricts the use to which the

land is being put, except, perhaps, where the restrictions are so great that the expectation
is that the owner will set aside land for public purposes (for example a situation where
nature conservation requires the land to remain largely undisturbed).

Quite apart from this, there are exceptions to these private property guarantees:

o to allow the carrying out of works of soil conservation or conservation of other
natural resources (s. 8(2)(a)(vii));

o to allow the carrying out of agricultural development or improvement works which
the owner or occupier has refused to carry out (s. 8(2XaXvii));

r where acquisition is reasonably necessary "because the property is injurious to the
health of human beings, animals or plants" (s. (2XaXv)); and

. to allow prospecting and mining for minerals where there is payment of royalties
and compensation for disturbance of surface rights (s. 8(2XaXviii)).

The guarantee against deprivation of property without compensation would, however.
prevent the Government from taking possession of private land to create a national park if
it was not prepared to pay compensation (s. 8( I )(c) or there was no reasonable
justification tbr the hardship caused (s. 8(l Xb)). It would. in addition, have to justify such

an action on the grounds that it was necessary or expedient so that the property could be

used for a "public purpose". There is no specific reference to "environmental
conservation" as in section 14 (see below). Property can, however, be compulsorily
purchased for town and country planning purposes (s. 8( l Xa)).

Another provision which at first sight might appear to have the potential to restrict
legislation designed to protect the environment by restricting human entry into certaitr
areas, such as nature reserves, is that which guarantees "the right to move freely
throughout Kiribati" (s. l4). There is, however, an exception where restrictions on



movement are "reasonably required in the interest of ... environmental conservation or in
fulfilment of the international treaty obligations of Kiribati"(s. 1a(3)(b)).

2.3 Powers of Local Councils

The existence of Local Government Councils is not guaranteed in the Constitution. The
Minister can establish them under the provisions of the Local Government Act 1984(s.3)
and at the same time, spell out their precise functions from a long list set out in the
Schedule to the Act (s.45(1)). These include:

. controlling plant diseases, weeds and pests;

. controlling methods of husbandry;

r regulating areas and methods of planting and types of crops and trees;

. regulating the keeping of livestock;

. providing for the improvement and control of fishing and related industries;

. regulating the killing of animals, reptiles, birds and fish;

. prohibiting the construction of any new building without Council permission;

. regulating the erection and construction, demolition, conversion, alteration, repair,
sanitation and ventilation of public and private buildings and structures;

, providing for building lines and the layout of buildings;

o prescribing conditions for the sites of buildings;

. providing for the demolition of dangerous buildings;

. regulating the making of bwabwai-pits and other excavations;

. regulating advertising structures;

. regulating the use of natural building materials;

. establishing and controlling tree nurseries, forests and woodlands and selling the
produce;

. preventing the erosion of land;

' engaging in and promoting land reclamation;

. carrying out sanitary services dealing with rubbish and excreta and prohibiting acts

detrimental to the sanitary condition of the area;

r providing a public water supply:

. preventing water pollution;

. regulating the storage of inflammable and offensive materials;

. preventing and removing public nuisances;

. making and maintaining roads, paths, bridges, drains and watercourses;

. regulating the planting or destruction of vegetation along roads or in public places;

r providing that the owners and occupiers of land maintain it, clear it and keep it free

of vegetation and rubbish;

r pr€scribing the conditions under which offensive trades may be carried on; and



. preserving and controlling the removal of any antique artifact.

Apart from this broad list of functions which may be conferred on Councils, the Minister
may confer other specific functions. These functions can be confened on any public

officer if there is no Local Council (s. I l6(l)).

Councils have the general function of maintaining order and good govemment within
their areas (s.36(l)) and the dutyto prevent the commission of offences (s. 37). Legal

proceedings could be brought to enforce this duty by someone with standing to bring such

an action. If a Council fails to perform any of the functions assigned to it, the Minister,

acting on the Cabinet's advice, can make an order directing it to do so, or transfer those

functions to another person or body (s. 47).

One of the main ways Councils can seek to perform their functions is by making bye-laws
(s. 51). Proposed bye-laws must be advertised widely and discussed at public meetings of
persons resident within the area. The Minister can veto or amend them. After giving the

Council reasonable notice and considering its representations, the Minister can cancel or
amend existing bye-laws and even make completely new ones.

2.4 Administrative responsibility for environmental matters

Administrative responsibility for environmental matters has, until recently, been spread

through a number of government departments, local government councils and statutory

bodies. With developments following the General and Presidential elections in July 1991,

the responsibility for environmental matters is now concentrated within the Environment
Unit in the Ministry of the Environment and Natural Resources Development. This is a
significant initiative. The Govemment's reassessment of its priorities has given
environmental issues a higher profile which is consistent with its efforts at regional and

international levels in finding ways and means to bring about a better balance between

development, environmental protection and conservation. The Kiribati and Nauru joint
efforts since 1983 at the international forum of the London Dumping Convention
meetings to achieve a complete ban on the dumping of all nuclear wastes in the marine

environment are historical. Kiribati's insistence on a wider coverage of the convention
area to include high seas within the scope of the Convention for the Protection of the

Natural Resources and Environment of the South Pacific Region (SPREP Convention) is

also well known.

2.4.1 Environment Unit

The Environment Unit, staffed by an l-Kiribati Coordinatoro has wide responsibilities to
address Kiribati's concerns at the national, regional and global levels. Over the period of
DP7, the Government plans to stimulate national action on environmental concerns,

pursue activities within the context of "environmentally sustainable development" (p. 7l),
and adopt an Environment Action Plan to be prepared by the Kiribati Task Force on the

Environment (KTFE). The NEMS will be part of the Environment Action Plan (p. 7l).
Kiribati has already instituted a National Environmental Management Strategy, with
external and regional assistance to the Environment Unit provided through SPREP.



There is recognition by Government that the implementation of environmental policies
and actions can only be carried out with strong institutional support with skilled and
technically trained personnel. To achieve this objective "it is envisaged that the
Environment Unit will be expanded during the current Plan period by recruiting more
personnel and training staff on impact assessments" (DP7, p.72).

2.4.2 Role of other agencies

Whilst the Ministry of the Environment and Natural Resources Development will be
involved in establishing environmental policies and standards for better management to be
implemented through the Environment Unit, other departments, Island Councils and
Town Councils will continue for the present to be responsible for environmental matters
within their own sectors.

Special attention needs to be given to the present and future role of Local Councils. Their
close contact with the communities they represent means that they have a major role to
play in identifying environmental problems and advising on appropriate methods of
responding to them, especially bearing customary practices in mind. On the other hand, it
also means that it is more difficult for them to adopt policies which involve vigorous
enforcement of unpopular laws. They must therefore be given extensive support by
goverrunent departments and also be subject to ongoing monitoring and supervision by
Government.

Recognition of the need to consider environmental impact in all developmental decision-
making processes must permeate all goverTlment departments. The Environment Unit
does not have the resources or power to supervise the environmental responsibilities of
other departments. It is therefore essential that consideration of environmental impact
become as much a part of Government decision-making processes as social and ecorromic
benefit. This is recoenised in DP7.

Within Governmen,l * uu,,ude will be fostered which recognises the multi-sectoral
nature of environmental issues and therefore the collective responsibility of the various
arms of Government (para.7.2l). Steps in that direction have already been taken.

2.5 Conclusion

There is nothing in the Kiribati Constitution which guarantees the citizens of Kiribati a

clean environment or obliges the Government to ensure that development is ecologically
sustainable. At the same time, there are no substantial constitutional impediments to the
Government seeking to achieve these objectives through legislation. It can regulate

activities on private land without paying compensation. provided that it does not seek to

acquire the land (for example to create a park or reserve). Although there is a general

declaration that the customs and traditions of Kiribati will be cherished and upheld, there

is no guarantee of this given in the list of fundamental rights and freedoms, and it would
appear that customs and traditions could be ovenidden in situations where they were not
environmentally sensitive. The obstacles to the Government pursuing a vigorous
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apploach in the, field sf sqviloaug,ltal re€ulatiou are polltieal and custornmy izith€r than
eonstitutisoal. 
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Tliro mgs of, responsibilities'whioli san be confened on topal Couneils is suf&ciently
broad. Thc m4in issue which arises hse is whether tbere is adequate by the

Goveuimem over the,effcctive exerciserof the"s€ respo,nsibiliti* (sEe blow). Again" tne
question is a politieal one, for the legal pou'ers are adequate-
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