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Foreword

This Environmental Legislation Review in Tokelau has been produced as an
important component ol the National Environmental Management Strategies
(NEMS) Project. The NEMS Project has been developed to address sustainable
environmental development and planning issues in a number of Pacific island
countries. It has been funded by the United Nations Development Programme
(I-JNDP) and implemented through the South Pacific Regional Environment
Programme (SPREP) as part of a broader UNDP assistance project called PMI:
Planning and Implenentation of Pacific Regional Environment Programme which
conoentrates on regional and in-country institutional strengthening and training of
environmental managers.

Pacific islanders have lived in close harmony with their island environment for
thousands of years and are well aware of its importance to their way of life. Pacific
peoples today face the complex challenge. common to many other countries of the
world, of integrating economic development with the need to protect the
environment. This is the primary aim of sustainable development and must be
addressed if the Pacific way of lile is to survive. 'Ihe introduction of appropriate
legislation represents one important means by which sustainable development can be
achieved in the Pacific. A fundamental first step is the identification and review of
existing environmental laws, taking into account also traditional custonary measures
ailned at environmental protection. This review also investigates administrative
procedures and policy to determine ways of incorporating and strengthening
envirorunental laws within the existing structure in each of the Pacific island
countries associated with this project.

'fhe Environmental Legislation Review of Tokelau is most timely as it comes during
a period of 'fokelau government restructurin,q involving changes to localise the
Tokelau Public Service and, in particular, the relocation of its offices in Tokelau as

distinct from the present system where the Tokelauan Administration is based in
Apia, Western Sanroa. The laws. administrative procedures and policy have been
revierved in terms of their eft'ectiveness in addressing the major environmental issues
existing in Tokelau. The research has had a particular focus on the development of
practical recommendations that build on the findings of the review. This
Environmental Legislation Review of Tokelau is an important step along the road to
improved environmental management and protection of the Pacific region.

"fhis review forms one part of a series of Legal Reviews undertaken in several Pacific
island countries. I would like to thank Profbssor A.H. Angelo who prepared this
Environmental Legislation Revierv on behalf of the South Pacific Regional
Environment Programme (SPREP) and the Ol'fice for Tokelau Affairs (OTA).

t. Fuavao
tor
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I.I

Introduction

This report on Tokelau has been prepared for the South Pacific Regional
Environment Programme (SPREP) and the Ofi-rce for Tokelau Affairs (OTA) on the
basis of the terms of reference set out in Annex L It is written at a time of great
administrative and organisational change for Tokelau. It also comes at a time of
great environmental need and an increase in international environmental activities.
On this scene 'fokelau is a player with a great interest in and sympathy for the
environment but with little or no law on environmental matters. The object of this
report is to explore the existing law. to explain the nature of the law proposals that
are awaiting promulgation for Tokelau. and to consider the future role for law in
Tokelau in respect of the environment.

Background

Tokelau is part of the Realm of New Zealand and is listed by the United Nations
Comtnittee on Decolonisation as a territory which must in due course exercise its
right to self-determination. There are many brief descriptions of Tokelau available.
This section draws very heavily on that provided by Hosea Kirifi in Tokelau Country
Smtement to the SPREP/UNEP Legal Workshop 1992. Apia.

Tokelau consists of three small atolls in the South Pacific with a total land area of
about 12 square kilometres and a population of approximately 1,700. The three
atolls - Atafu, Nukunonu. and Fakaofo - lie betrveen latitude 8o and l0o south, and
lorrgitude lTlo and 173o rvest. The central atoll of Nukunonu is 92 kilometres from
Atafu and 64 kilornetres ltom Fakaofo. Western Samoa is 480 kilometres to the
south and is tlre nearest sizeable neighbour. Each atoll consists of a number of islets
encircling a lagoon. The islets (motu) vary in length from 90 metres to 6 kilometres,
and in width from a few metres to 200 metres. At no point do they rise higher than 5
metres above sea level. The average mean temperature is 28o centigrade. Rainfall is
heavy but irregular and a fall of 80 millimetres or more in a single day is possible at
any time of the year. Severe tropical stornts have caused widespread damage in
recent years.

Tokelau's soil is thin and inlbrtile. Its crop production base is therefore limited.
Apart lrom the coconut palm and breadfruit tree. which are the main food crops, the
lruit of the edible pandanus, pulaka. taalnu, and pawpaw and banana (both cultivated
with difficulty) provide a meagre dietary supplement. Rats, rhinoceros beetle. and
stick insects present a continuing threat to thc subsistence agriculture.

Ocean zurd lagoon fish and shellfish are available in quantity and form a stable
constituent of the local diet. The most common species of fish caught are tuna.
bonito, w'ahoo, trevally and mullet.



Tokelau dses no-t have the kind of en-vironllental concnms that many developing
eounhies h,av,e besause it is a mall islend territory. However, because of its limited
resouroe$, westem foods and othq ws$tefll Froducts have been inuodtrced bringrng
with them a number of problems in the form of pollution and disease.

Waste disposal vv,as nst prwiously a problem in Tokelau, and biodegradable waste

such as leaves, eoconut husks, and wood was used as compost rna&rial. Nowadays,
however, people are careless in their disposal of things like aluminium cansr plastic,
and poly tyr€ne, and lbecause there is not enough space for eompost hearps or

Blantations ne4r to the houqes rubbish is taken orff to s-ea. It goes out with the tide
only toeome back to litter the shore and aause problems along ttre c,oast.



2 The Law of Tokelau

The law of Tokelau is prescribed by the Tokelau Act 1948 which is the primary
constitutional document for Tokelau. Tokelau became part of New Zealand on I
January 1949. Since then a few New Zealand Acts of Parliament have been
extended to Tokelau, regulations have been made by the Governor-General in
Council for Tokelau under section 4 of the Tokelau Act 1948, and some regulations
nrade under other New Zealand Acts which apply in Tokelau are also Tokelau law
by virtue of section 7 of the Tokelau Act 1948. (For a complete list of Tokelau law,
see Annex 4).

Under the Tokelau Village Incorporation Regulations 1986 each village of Tokelau
has the authority to make rules for the good goverrrment of the village.

Tokelau custon is expressly recognised in respect of land matters. Section 20 of the
Tokelau Amendment Acl I967 provides that all matters relating to land (other than a
block of about 40 acres on Fenuafala which is held by Common Law title) are under
the control of the elders of Tokelau and governed by the customs and practices of the
island concerned. Beyond that the customs and traditions of Tokelau. to the extent
they have not been expressly incorporated into legislation. are not part of the law of
Tokelau and were specifically replaced as the basic law by section 4,{ of the Tokelau
Act 1948. This provided that as from 1969. in the absence of any Act or regulation
irr force in Tokelau, the law of England as at l4 January 1840 would provide the law
of Tokelau. The elders of Tokelau in 1989 voted to change that provision to one that
said'in the absence of any other generally applicable rule the law for Tokelau would
be the Common Law of England for the time being'. This approach is the same as
that used in the Constitution of Western Samoa.

In practice the larvs of Tokelau are not enforced and are little known in Tokelau.
Daily life is governed by the customs and traditions of each island. Those customs
and traditions contain many rules of environmental interest which are attuned to
regulating huntan activity with the subsistence conditions of the atoll in the
community's inlerest.

'fhough custom generally has no force of law in Tokelau it nevertheless provides the
rules of social conduct that govern the village and, exceptionally, within the legal
system it is given the primary role in relation to all land matters. Rights over land
and their associated environmental consequences are governed solely by the elders
of the village in accordance with the customs and traditions of that village.

Until recently. Government laws of Tokelau had very little provision for matters of
environmental interests and the extant law deals little with environmental nratters.
The main environmental texts remain in the form of proposals awaiting approval in
Wellington. There is scope for legislation in areas such as rvildlife conservation.

J'he larv for Tokelau which exists outside the legislation is the Common Law of
England. Its rules of environmental interest are few and primarily in the field of real



property and tort. ln both cases most of the Common Law rules have been

superseded in Tokelau by the legislative provision of section 20 of the Tokelau

Amendment Act 1967 which leaves all matters relating to the land of Tokelau to be

governed by the elders in accordance with the customs and traditions of Tokelau.

There is a power in section 24 of the Tokelau Amendment Act 1967 to take land for
public purposes.

If the Common Law were found to apply in a given case the rules on trespass and

nuisance would be relevant. The bias of the Common Law rules is towards

protecting the rights of the land holder rather than the land or the environment in
general (see for example the decision of the House of Lords in England in the classic

case Bradford v PicHes [1985] AC 587).



_3

3.1

Constitutional and administrotive structures

Government in law

The constitutional system of Tokelau is described diagrammatically in Annex 2.
Tlre law-making power is vested in the Parliament of New Zealand and in those
bodies to which the Parliament has delegated the authority to make subordinate
legislation. So far that porver has only been delegated to the Governor-General in
Council and to each of the Village Councils. The administrative authority vested in
the Governor-General is exercised through the Minister of External Relations and
Trade of New Zealand who is the person to whom the Administrator of Tokelau is
responsible. Policy in respect of Tokelau is set at the political level by the Minister
of External Relations and Trade. The State Services Commission of New Zealand
provides an independent service commission for the employment of Tokelau public
servants and the Administrator provides for the exercise of power by those public
servants through delegations under the Tokelau Administration Regulations 1980.
These are the structures of the legal and constitutional world. The reality in Tokelau
appears somewhat di ff-erent.

3.2 The General Fono

The body in Tokelau with responsibility for all of Tokelau is the General Fono. The
General Fono is a gathering of reprersentatives (currently up to nine from each
island) of each of the three villages of Tokelau for the purpose of deciding matters
aff-ecting all three villages. The General Fono typically meets two times a year and
is the body that settles the budget lbr 'fokelau and also determines policy matters
affecting the relationship of Tokelau to New Zealand and to the outside world in
general. 'fhe General Fono has no direct legal authority of any kind underthe law of
'fokelau but in practice is the key political organ rvithin the constitutional structure.

3.J Customary village government

A tentative model of the traditional Tokelau goverrunent system is set out
diagrammatically in Annex 2. It indicates the features of a pure traditional model
and the participatory nature of a village system where each family provides its senior
member for the governing council and also men for the aurnaga (the workforce of
able-bodied men) and women for the Women's Committec. The latter two groups
work directly or indirectly under the control of the Council of Elders.

3.4 Government restructuring

Recent reports on Tokelau speak of the significant social and governmental chatrges

taking place. 'fhose changes relate to the localising of the Tokelau Public Service
and in particular the relocation of its otfices in Tokelau as distinct from the present

system r,vhere the Tokelauan Administration is based in Apia.



The 'bringing home' of the Administration and of the Tokelau Public Service has

long been discussed. It received particular impetus in the context of the

reconstruction following cyclone Ofa. More recently the inter-atoll vessel. Tutolu,
has become available for inter-atoll transport. The move is therefore underway and

there have been several recent reports and debates in the General Fono and

elsewhere about the appropriate size, structure, and operation of the Tokelau Public

Service on its return to Tokelau. Along with the relocation there is likely to be a

substantial redirection of the delegation of constitutional authority from offices and

officers in Wellington. It is hoped these measures serve to meet Tokelauan concerns

about self-government and also rnake it more internally self-responsible.

Executive decisions taken to date indicate that in the future the General Fono will
have full administrative powers delegated to it by tlre Administrator of Tokelau and

that the General Fono will have a standing committee (the Council of Faipule) to

oversee the implementation of its policy decisions between sessions of the General

Fono. The Council of Faipule will comprise the Faipule of each atoll and be headed

by one of them, who will be designated the Ulu o Tokelau. In very broad and

general terms this will be a newly formed cabinet with three ministers. one of whom

will be elected leader of Tokelau. Implementation of the decisions of the General

Fono will be by the Council of Faipule through the Directors of the Tokelau Public

Service who are responsible tbr the various departtnents of government. Atoll action

on the instructions of the Faipule will be by the employees of the Tokelau Public

Service or by village employees on the basis of contracts negotiated between the

relevant Director of the Public Service and the Village Council.

It is unclear what impact this new structure will have on the traditional role of the

elders. It is expected that there will be a period of ffial and error and of
experimentation as the system accommodates itself to the political environment of
Tokelau. The goal is to integrate the Tokelau Public Service into the social

structures of the atolls to a much higher degree than has been the case in the past

and, in their day-to-day activities. to clearly subordinate the functions of the Tokelau
public servants to the policy decisions of the General Fono and the directions of the

Faipule.

3.5 Judicial powers

It will be noted that by international standards the penalties set fbr offences tn
Tokelau are typically very small. There are two main reasons for this. The first is

that in the Tokelauan communities, where a large number of people do not have

jobs, the fines specified are significant penalties. The relative importance of these

fines vis-a-vis the more traditional penalties such as reprimand and perfornance of
community service needs also to be borne in rnind. The second main reason for the

low level of penalties is tlre jurisdiction of the lay judicial officers. the

Commissioners. of each island. They have jurisdiction in respect of any offence

where the maximum penalty does not exceed a flne of $1.000 or imprisonment for

one year. The maximum penalty that a Commissioner can impose is a fine of $ I 50

or a term of imprisonment not exceeding three months. There are no prisons in



Tokelau arrd no system of, incareeration ttrerefore in practioe, Brison rscntmces afe
rrot imposed.

There have bse.n rto orlsos of disprites going beyond Tokelau for judieial decision and
there is a strong community desire that this pattern should be maintained ts the
gre4test extrrnt porssible. In the setting o.f penalties and the establistuaent of offmces
the goal has been to retain matters within the jurisdiction of the Commissioners and
to,set fmes witbin the frqlheworkof,the maximum penalties that the Cornmissioners
canimpose.

The need flor large penalties is felt particularly.where a person external to Tokelau iis

liltely to floul ths la\rs l'f substtrntial penalties are not ablo to be imposed. Such
penalty clauses therefore ane largeltrr promulgated as a warnlgg beeause there could
be no looal proseeution fot those offonoes either on jurisdictional groulrds or on the
basis of the inaBpropriateness of the maximurn fine that a Conom.issioner oo,uld

impose. Pruseeution would have to take place before tlae I'{igh Court sf New
Zealandacting as a High Court for Tokelau.



4 Existing legislation

4.1 Gilbert and Ellice (Consolidation) Ordinance I9I7

A number of pieces of legislation from the protectorate and colonial eras of Tokelau
are still technically in force in Tokelau. In practice however they are all obsolete or
inapplicable. None are known or enforced. Those teclmically in force with some

environmental interest are sections 18, 19 and 20 of the Gilbert and Ellice
(Consolidation) Ordinance 1917. Regulation 18 prohibits the collection and

removal of guano and other fertilising substances from waste or unoccupied lands

without the permission of the Administrator. The contravention of the regulation is

punishable by a penalty of $20 or imprisonment for a term not exceeding 1 month.
Sections 19 and 20 provide respectively forthe prohibition onthe use of explosives
for the purpose of catching or destroying fish in Tokelau and penalise contraventions

by a fine not exceeding $10 or imprisonment for a term not exceeding 14 days.

4.2 Tokelau Copra Regulations 1952

These regulations provide a subsidy for copra production through the Copra

Stabilisation Fund operated by the Administrator of Tokelau. These regulations

currently have little significance because the grant of copra subsidies is no longer
made in accordance with the regulations and the total annual copra production of
Tokelau is now insignificant. Those who do produce copra and export it for sale

receive from the Administrator a price considerably in excess of the current market

price.

4.3 Tokelau Rhinoceros Beetle Regulations 1964

Under these regulations provision is made for the eradication of the beetle Oryctes

Rhinoceros L. It is the responsibility of every occupier of land to do whatever is

necessary and reasonable to eradicate the beetle from the land. The powers under

the regulations are able to be exercised by the Faipule and by any person appointed

by the Administrator as an inspector for the purpose. The regulations include
(regulation 5) a power of entry for the Faipule and inspector and also a power to act

in the interest of beetle eradication. The penalty set for a contravention of the

regulations is a term of imprisonment not exceeding six months or a fine not
exceeding $20.

4.4 Tokelau Crimes Regulations 1975

These are in essence Parts X. VI and VII of the Nitte Act I966 extended to Tokelau

with minor necessary adaptations. There are a few provisions of direct

environmental interest. The most relevant are:



Section 219. Animal trespass - provides a tine not exceeding $10 where a person
'permits any ... pig, goat ... to wander or be at large in a public place or to trespass
upon any land'.

Section 221. Laying poi.sol? - proscribes the placing of poison in any place where it
would be a source of danger to humans or to animals. The maximum fine for
contravention is $10.

Seclion 222. Polluting vvater - provides a fine not exceeding $100 or a term of
imprisonment not exceeding 6 months for any person 'who throws any offensive
matter into or otherwise pollutes any watercourse, well, cistern or other place from
which the supply of water for the use of the inhabitants is obtained'.

Section 224. Insanitury premises - a fine not exceeding $20, sanctions the conduct
of any person 'who permits any premises in his occupation or belonging to him to be
in an insanitary or offensive condition to the danger or annoyance of the public or of,
his neighbours'.

4,5 Tokelau Villoge Incorporation Regulations 1986

These regulations are very significant for Tokelau. The frrst point to note is that
they give official legal recognition to the existence of each of the villages of Tokelau
by incorporating the villages (regulation 3) and by recognising the three customary
officials - the Faipule, the Pulenuku and tlre Failautuhi as the village officers.
Having thus given a formal legal identity to the villages the regulations also vest a
rule-making pow'er in the villages (regulations l8-20). At the atoll level there is.

therefore. a comprehensive legislative polver which can be exercised quickly and
rvithoul. outside intervention by the Taupulega (Village Council) of the relevant
village.

The village has all the powers necessary 'to provide for the efficient and orderly
conduct of village affairs, and generally to promote the economic and social well-
being of the people of the village and of the island of which the village is part'. The
territorial lirnits of the village powers include the land area of the atoll. the lagoon
and a stretch of the high seas up to a maximum of 12 miles from the shore or such
lesser distance as in custom is regarded as being rvithin the authority of the village.

The management of the village is vested in the Taupulega. That Council may make

such rules as it thinks f-rt for the purposes of fulfilling the ob-iectives of the village.
This legislative power includes the possibility of imposing charges and taxes of
various kinds and also of prescribing penalties fbr the contravention of or non-
compliance with rules made by the village. fhe maximum penalty that may be

prescribed is $150. Another limit on the exercise of the law-making power is that
any rule made by a village which is contrary,'to a treaty obligation oJ'Tokelau. an Act
of Parliament in force in Tokelau. or arly regulation in lbrce in Tokelau, is of no

effect. If. therefore, legislation is a useful tool in environmental management. that
tool is readily available at a village level.



In 1988 each village exercised its legislative authority under the Tokelau Village
Incorporation Regulations 1986. The type of legislation enacted differed from
village to village. Some rules reflect customary practices to a significant degree.

Others reflect responses to recent phenomena and leave custom to operate in its
traditional way outside the law.

4.5J Village rules of Atafu

Subject to specific exemptions. rule 3 provides that no person shall work on a

Sunday, no person shall collect kaleve on Sunday, and nobody shall light a fire or go

fishing on Sunday. The penalty for non-compliance with these prohibitions is a fine
not exceeding $5.

Rule 4 prohibits the sale of alcoholic drinks in Atafu. Rule 6 protects the lafu
(special land areas) by making it an offence to enter any lafu without the permission

of the Pulenuku or of the elder on duty. The penalty is a fine not exceeding $1.50.

Nevertheless rule 7 provides an exception for a fisherman fishing outside the reef.

He may take drink from his own land on an outer motu without contravening rule 6.

Rule 7 also provides that 'Any person who without permission uses a mata pone or
speargun outside the reef commits an offence and shall on conviction be liable to a
fine not exceeding $4'.Rule 9 prohibits the making of a fire on the seawall other than
with the permission of the Pulenuku. The maximum fine for disobedience is a fine
of $5.

4.5.2 Villoge rules of Fnkaofo.

Rule 1 sets out the lafu areas and the motu ha (restricted islets) and goes on to
provide that any person who is in the lafu or motu ha without permission commits an

offence and is liable, on conviction, to a fine not exceeding $5, or to a sentence of
community service for a period not exceeding one month. Permission to enter the

lafu or motu ha is given by the Pulenuku. On returning from such a visit there may
be a search of the boat by the Pulenuku or a police officer.

Rule 2 deals with the ika ha (special fish). The ika ha identified are turtles, rnarlin.
dolphins, and 50 or more bonito in one catch. The rule requires that these catches be

delivered to the village for sharing in accordance with traditional sharing patterns -

that is, according to the inati system. Failure to comply with the rule is an offence

and subjects the offender to a fine of up to $10. A person who catches a turtle,
marlin, dolphin, or 50 or more bonito in one catch may on that day. notwithstanding
rule l, enter any of the motu ha to get food and drink. The exemption from the
operation of rule 1 is also extended to all the fishermen in the boat if the catch is
under the supervision of a master fisherman.
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4.5,3 Village rules of Nukunonu.

These rules also address the question of entering the lafu without the permission of
the elders. In Nukunonu the fine for contravention is up to $20.

Rule 5 deals with the export of clams. The rule limits the quantity exported to a
maximum of l5 pounds of clams per family per trip. Further, there is a village levy
to be paid of $ I per pound of clams exported. A failure to pay the levy or the export
of clams in breach of the rule, makes the offender liable to forfeiture of the clams
and to a fine not exceeding $l 00.

Rule 6 deals with roaming pigs. Where a pig roams in a public place the owner of
the pig commits an oflence and is liable on conviction to pay a fine not exceeding
$20. While pig trespass is a relatively common phenomenon in Tokelau it is only in
Nukunonu that the village rules create a special off'ence in respect of pig trespass.
The three atolls are covered by section 219 of the iokelsu Crintes Regulations 1975.
There the maximum penalty that may be imposed is $10.

Rule 9 restricts the lighting of fires in the village to areas designated by the Council
of Elders. Any person who lights a fire in contravention of the rule is liable to a fine
ol'$5 or to a period of community service not exceeding two rveeks.

Rules l0 and I I deal with environmental saf-ety in that they specifically address
unlaw'ful wilful damage to village or government property and the dangers of the
electric srvitch boxes along the village paths. A person who damages or destroys
village property or government property is liable to a line of $10 and may be ordered
to compensate for the damage or destruction. The village elders were concerned
with a number of matters when this regulation was promulgated but in particular
with the breaking of lights along village paths. Some people apparently took special
pleasure in using the f'luorescent light tubes rvhich illuminate the village paths at
night. lbr stone throwing target practice.

Rule 1 I reflects village concern r",ith the potential danger of electric srvitch boxes
r,vhich children find attractive to sit on arrd play around. Parents are liable to a fine if
they allow their children to sit on an electric switch box.

Rule l2 deals rvith ika ha. If a person who catches a turtle, marlin or a groper does
not share the catch with the village, as is required by custom, that person commits an

offence and is liable to a fine of up to $150 and to a period of commurrity service of
up to three months.

Rule l3 has a similar provision in respect of a catch of i0 or more bonito. In that
case failure to share incurs a fine of $50 or community service for a period not
cxceeding one nronth. Rule l4 is also concerned rvith the sharing of a catch - in this
case a catch of | 00 or more aheu or gutula. The penalty is the same as lbr bonito.
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Rule 15. Any person who sights a school of fish must report the matter immediately
to the Pulenuku. Any person who fails to do that and then catches fish for himself
commits an offence and is liable to a public reprimand'

Rule l6 prohibits the placing of set nets in certain areas. Here again the penalty is a

reprimand.

The use of poison or explosives to kill fish is prohibited by rule 17; the sanction is a

fine not exceeding $ 150 or community service for up to 3 months.

These rules make clear in Nukunonu what the position is for all of Tokelau, that

rules relating to fishing are rarely if ever concerned primarily with conservation.

They are concerned with community welfare in an immediate subsistence sense.

The ika ha are typically large fish which have a particular value to the village

because of healthful or other special qualities, or because of their relative rarity. The

village is concerned not only to discourage and to punish selfishness but also to

ensure that those for whom the flesh has special value (for example, the elderly in

the case of turtle meat) get their share. The modern world is reflected in rule l8
which provides an answer to the most common excuse for not wishing to share

turtle, marlin or groper. Rule l8 says that the person who catches the fish will
receive a reward in the form of petrol to an amount decided by the Pulenuku. The

hsherman's argunent is obviously that nowadays it costs money to catch these fish

and, having paid for the outboard motor and the petrol, the fish should be the

property of the fisherman. The village response is to compensate for the amount of
petrol used.

The primary concern of the fishing rules is the proper provision and sharing of food

within the community. Other factors are relevant too. In the case of clams there are

two concerns - the raising of money for the village, and protection of the resource for
the village. At $ I a pound for export clams, it is thought that there will be a
disincentive to export large quantities to friends and family in Apia. Another aspect

of the tradition, as it affects the catching of ika ha, is that the village interest in those

fish and the requirement of sharing both discourage a fisherman from seeking to

catch the fish alone and encourage a fisherman to have the help of others to make the

catch safely. There are definite dangers involved in the handling of these fish. If
there is no personal advantage to the fisherman in catching the fish alone he is more

likely to engage the help of others.

Rule 19 prohibits the installation of electricity or the making of electrical

connections or repairs by any person other than the village electrician. In the

absence of any government standards relating to electrical installations this is an

important provision. The penalty for non-compliance is a fine not exceeding $150

or a period of community service not exceeding three months.
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4.6 Tokelau Post Office Regulations i,990.

'Ihere are no radio transmitters in Tokelau other than those operated by the
Tokelauan Administration. There are radio transmitters in the administration office
of each village and there is also radio transmission capability on the inter-atoll
vessel lutolu. Possession and operation of radio transmitters in Tokelau other than
by the Tokelauan Administration is prohibited unless licensed by them. Short term
radio licences may be obtained from the Office for Tokelau Affairs tbr periods of not
more than one month. This provision was aimed at facilitating networking and
reception testing by the radio hams who visit Tokelau for short periods.

'l'here was at one time a non-directional beacon for Tokelau sited on Nukunonu.
That beacon was fbr many years dyslunctional and has been removed. There are
now no navigational or other beacons or guides in Tokelau.

4.7 Tokelau Plont Regulations 1989

Power is vested in the Administrator. by notice. to prohibit or restrict the importation
into Tokelau of all plant material or such plant material as is specified in the notice.
of any soil. and of any contaminated rnaterial. The Pulenuku or a constable or other
designated menrber of the Tokelau Public Service may act as an inspector fbr the
purposes clf these regulations and has powers of entry and search and the associated
pow'ers of exanrining, sampling, rernoval to quarantine and disinfecting necessary
fbr the fulfilment of the objects of the legislation. An inspector may further, in
accordance with the directions of the Director of Agriculture, destroy or otherwise
dispose of plant material. any plant pest. soil or contaminated material if it is

inrported into Tokelau other than in accordance with the regulations. There is also
power to destroy an-"- dis.:ased plant nraterial. diseased soil or plant pest or any
associated material that is in Tokelau. 'fhe regulations provide lor compensation to
be paid to the owner o1- material destroy'ed where the material is in Tokelau legally
and also for the relund. in certain cases. ol quarantine charges. Support for the
requirements of the Administrator and the actions of inspectors is provided by
offence clauses. T'hu' penalty fbr oft'ending is a fine not exceeding $ I 50.

4.8 Tokelou Animal Regulatiotts I99I

Provision is made tbr animals in a manner similar to the prolisions for plants under
the Tokcluu Plunt Regulutions 1989. 'For the purpose of preventing the introductiorr
irrto Tokelau. or the spread rvithin Tokelau. of any disease. ... or anv animal that has

... undesirable clraracteristics', the Administrator nrav prohibit or restrict irnports.
Inspectors are charged with the enfbrcement of the regulations. and lbr that purpose
there are rights of entr;- and search. and the power to destroy' animals and animal
products. The maximunr penalty tbr an ol'lbnce against the regulations is a fine of
$1s0.
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4.9 Tokeluu Marine Pollution Regulations 1990

These regulations extend much of the Marine Pollution Act I974 of New Zealand to
Tokelau and implement the Convention for the Protection of the Natural Resources

and Envirorunent of the South Pacific Region. Section 3 of the Act proscribes

discharging or allowing the escape of oil or pollutants from any ship in Tokelauan

waters. There are statutory requirements as to preventive measures and equipment.

Contraventions of the law may be punished by fines of up to $100,000 plus the
expenses and costs involved in dealing with the pollution caused. Part II of the Act
deals similarly with dumping and incineration of waste from ships or aircraft.
Section 25 gives powers for dealing with marine casualties. The supporting

regulations made under the Marine Pollution Act 1974 are the Marine Pollution
(Dispersants and Exceptions) Regulations 1975, and the Marine Pollution (Dumping

and Incineralion) Regulations I 982.

4.10 Tokelau Shipping (Salvage) Regulations 1992

Marine accidents and the ownership and disposal of material washed up by the sea

are covered in the Tokelau Shipping (Salvage) Regulations 1992. The provision
relevant to environnrental matters is regulation I l. It provides that if a vessel is
sunk, stranded or abandoned on or near the reef or in any inland water of Tokelau

the Administrator shall require the owner to remove the vessel within a reasonable

time. An owner who fails to comply with notice from the Administrator commits an

offence. Further consequences are that the Administrator may take possession of
and cause to be removed or destroyed, the whole or part of the vessel and sell the

vessel or any property recovered from it in such manner, and on such conditions, as

the Administrator thinks fit. The regulation vests power in the Administrator to
recover from the owner of the vessel the costs involved in the removal or destruction
of the vessel.

4.1I Tokelau Customs Regulations I99I

Under these regulations the importation of, ozone depleting substances in an

unprocessed form (whether alone or in a mixture) is prohibited. A specific
exemption is provided for any ozone depleting substance that is in a manufactured
product. 'Ozone depleting substance' is defined in regulation 2 and the Fifth
Schedule. Reference is there made to the Montreal Protocol of 1987. The import of
certain drugs and poisons may be prohibited absolutely or subject to conditions by
notice given by the Administrator under regulation 7. To date no such drugs or
poisons have been notified.

A second category of items may be imported only by permit. These are set out in
the Second Schedule to the regulations and include drugs or poisons specified by

notice of the Administrator (as yet there has been no such notice), explosives,

hrearms and ammunition. motorised vehicles, refrigeration equipment, aerosols for
commercial purposes where the aerosol contains an ozone depleting substance, and

organotin anti-fouling paint. Import permits are issued by the Administrator under
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regulation 9. Before issuing a permit or declining to issue a permit the
Administrator is required to consult with the relevant Village Council. A permit
may be issued subject to conditions.

The Tokelau Cu.stoms Regulations l99l also deal with psychotropic and dangerous
drugs (regulation 25), and with the import of alcoholic beverages and tobacco
products (regulation I 2).

Duty of l0% is imposed on the import of goods for commercial purposes other than
for sale in a village store, and 65Yo on alcoholic beverages and tobacco. Goods
imported in a quantity larger than what would normally be required for the private
purposes of the importer are presumed to be imported for commercial purposes.

The regulations are administered by the police who for the purposes of the
regulations, have powers of examining packages and goods, boarding vessels and
aircraft within the temitorial limits. and searching persons and premises. The
regulations also provide for the forfeiture and disposal of certain goods. General
offences against the regulations may be punished by a fine not exceeding $150 or a
term of imprisonment not exceeding three months. Specific offences in respect of
dangerous drugs and psychotropic substances carry a maximum penalty of
imprisonment for I year or a fine of $ I .000.

4.12 Tokelau Police Regulotions 1989

The police officers of Tokelau are key figures in the enforcement of most Tokelauan
laws and particr.rlarly of those affbcting the envirorunent rvhere powers of search.
seizure or destruction are involved. The powers of the police are set out in the
Tokeluu Prslic'e Rcgulcrtions 1989. In addition to specific powers under other pieces

of legislation. regulation 5 lists, as a function of the police officers, assisting Village
Councils to give efTect to the decisions of the Village Council and to the rules of the
village . fhe police officers also have the prirnary function in respect of the control
of explosives. firearms and ammunition in'fokelau.

A police officer is any employee of the Tokelau Public Service designated as such
and includes arlv member of the Nerv Zealand Police who is designated by the
Administrator of Tokelau from time to time as a Police Officer for Tokelau.

4.13 Cit,il Avintion Act 1990

Tlre general aviation lau' for Tokelau is provided by the Civil Aviation Act 1990 of
New Zealand and its supporting regulations. Civil Aviation Regulations for Tokelau
were drafted out but have not been proceeded with and are currently not needed.

Section 97 of the Civil Aviation Act I990 excludes liability in respect of noise.

vibration or other nuisance caused b-v aircrafi rvhere the aircraft is operated in
accordance with the prescribed rules. Liability is strict tbr material damage or loss

to property on land or water by an aircraft and damages are recoverable from the

owner of the aircraft irrespective of proof of negligence. intention, or fault.
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4.14 The land and the sea -Tokelau Amendmenl Act 1967

The two abiding items of the Tokelau environment are the land and the sea. The

land provides a place to live and coconut palms as a source of sustenance, and the

sea provides fish. All but 40 acres of Tokelauan land is held by customary title in
accordance with the customs and usage of the inhabitants. The Tokelau Amendment

Act 1967 provides that the people of Tokelau may dispose of their land among

themselves, according to their customs, but that they may not alienate land to non-

Tokelauans. Land holdings pass from generation to generation within families, and

are held by the head of the family group. Some land is held in common. Forty acres

on Fenuafala in Fakaofo is held in fee simple and is subject to English law rules.

The sea and sea areas are governed by several pieces of legislation. Most of those

are a consequence of international treaties relating to the sea boundaries and sea

resources of states and also to marine pollution control. The laws impact little on

Tokelauans and have an outwild looking aspect in their controls on foreign fishing
in Tokelauan waters and on types of marine pollution that are beyond the capacity of
Tokelauans to create.

The domestic Tokelauan environment in the key areas of land and sea is therefore

very much within the control of the Tokelauans and the villagers in particular. The

Tokelau Act provides specifically that title to land and beneficial rights in land are

governed by Tokelauan custom. The precise extent of those rights is something that

could only be determined by the Council of Elders of the relevant islands. It is
therefore particularly appropriate that any laws made relating to environmental
protection and enhancement should be made at a national level with the support of
the elders and communities and also as far as possible at the village level.

There is no provision for marine resources in the Tokelau Act, however the guiding
principles and reasons for legislation should be the same as those pertaining to land.

4.15 Tokelau (Territorial Sea and Exclusive Economic Zone) Act 1977

and Tokelau (Exclusive Economic Zone) Fishing Regulations 1988

Fishing in the territorial sea and exclusive economic zone of Tokelau is controlled
by the above Acts. No foreign fishing vessel may be used for fishing within the

territorial sea of Tokelau. that is, a limit of 12 nautical miles from the base line of the

low water mark on the seaward edge of the reef of each atoll of Tokelau.

Fishing in the exclusive economic zone - a distance of 200 nautical miles from the

base line - is prohibited to all but licensed foreign fishing craft. The licensing
provisions are in the Tokelau (Exclusive Economic Zone) Fishing Regulation.s 1988.

Those regulations provide an absolute prohibition on the possession of drift nets in
the exclusive economic zone and in the territorial sea (regulations l3B and l3C). A
drift net is defined as a gill net or other net more than one kilometre in length which
is used by being left to drift on the surface of the water or in the water. The
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regulations provide substrqntial penalties for contavontions of provisions of the
regulati'ons with fines ranging from $1,500 to $i00,00CI and forfeiuue of fuhing
vessels and equipment Primarily, the regulations harae an economie role but they do
provide for fisheries protection in the form of conditions in licences and in thc
requirement (regulation 12) that no living organism, particle or ubstanc€ that is
likely to Eause harm to arry fish or mmine mammal, obstruct fishing equipment or
become a hazard to navigation, shall be put o.r released into the sea of the exclusive
eeonomic,zone fhorn a foreigrl fuhing, craft. The penalty for contravention of i.l-is
r-equiremeut is a fine of up to $10,000,
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5

5.1

Treaties

To kelau's international treatv stat us

Tokelau is part of New Zealand and its treaty-making power is vested in New
Zealand. The treaties that are in force for Tokelau are difficult to speci$. Some
preliminary work on a complete treaty list has been done but is not yet completed.
The situation in respect of Tokelau is complicated by the fact that Tokelau's pre-
1949 history was affected by its relationship to Great Britain and varied with its
status as a protectorate, part of the Gilbert and Ellice Islands Colony, or as a
territory, The situation is somewhat clearer for the post-l948 period when Tokelau
was part of New Zealand. Most treaties affecting the environment are of the post-
1948 period. The treaties list set out in Annex 3 is taken from a New Zealand
goverrrment list of environment treaties affecting New Zealand as at l0 March 1993.
Those listed in the Annex are only those which are potentially applicable to Tokelau
and w'hich are currently in force. Those that have been signed but not ratified are not
included. Some, such as the Tuna Fisheries Treaty, mentioned below are clearly of
effect in Tokelau and the necessary supporting Tokelauan legislation is in force. The
Tokelau Marine Pollution Regulations 1990, fbr instance, implement many of the
marine oil pollution treaties.

5.2 Tuna Fisheries Treoty 1987

The 1987 Treaty on Fisheries between the Governmenls of Cerlain Pacific Island
States and the Government of the USI (Tuna Fisheries Treaty) should be noted in a
fisheries context. New Zealand is a party to the Treaty and the waters of Tokelau are

covered by the Treaty. The tenitorial sea of each atoll of Tokelau, including a 25

nautical mile strip of high sea between the atolls of Tokelau, is declared to be a
closed area. Vessels to which licences may be issued are those that fish only by the
seine method and fishing should be directed only at the catching of tuna (with the

exclusion of the southern bluefin tuna).

Article 2.1 of the Treaty also discusses the possibility of cooperation between the
United States of America and Pacific Island parties 'through the provision of
technical and economic support' to assist in maximising benefits from the
development of the fishery resource.

5.3 Treaty of Tokehega 1980

Another treaty not specifically listed as an environmental treaty is the Treaty
between the United States of America and New Zealand on lhe Delimitation of the

Marine Boundary betv,een Tokelau and the United States of America (the Treaty of
Tokehega). This treaty states in article 6, in a manner not unlike that of the Tuna
Treaty, 'That the government of the USA and the government of New Zealand ...

agree to cooperate with a view to promoting social and economic development in
accordance with the wishes of the peoples of 'Iokelau and American Samoa, and to
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work towards the advancement of the South Pacific region as a whole ...'. The treaty
was signed in 1980 and came into force on 3 September 1983.
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6

6.1

Proposed legislation

Tokelau Emergency Reg ulations

These regulations were approved by the elders of Tokelau in 1986 to provide a clear
legal basis for intervening in the lives of individuals or affecting the property of
individuals (in ways that at other times would be against the law), 'where there is a
serious threat to the environment of Tokelau or to life on an island of Tokelau, or
where an emergency or sudden disaster endangers life or property on an island of
Tokelau'. In particular, the regulations will give the Administrator or the Faipule, in
consultation with the Taupulega, the legal authority to commandeer or destroy
property as necessary.

The regulations are liamed broadly and provide for the payment of compensation
where the property of an individual or a family is damaged or destroyed for the
purposes of the control of an emergency. Failure to comply with a lawful order
given under the regulations is punishable by a fine not exceeding $50.

6.2 Tokelau Crimes, Procedare ond Evidence Regulations

In 1987 the General Fono approved the above draft regulations to replace the
T'okelau Crimes Regulations of 1975. They are specifically directed to the Tokelau
circumstance, retaining an offence of animal trespass and making it an offence to
make or cause unnecessary and unreasonable noise in a village. They also (in
regulation 53) take up the rule (already found in the Village Rules of Nukunonu
(rule ll) and section l9 of the Gilbert and Ellice (Consolidation) 1917) against the
improper use of explosives and any deleterious liquid or substance fbr the purpose of
killing or taking fish. The prohibition on placing poison in such a way as to be a
source of danger to human beings or animals, the provision against the pollution of
water. and the oft-ence of keeping insanitary premises are retained.

6.3 Tokelau Health Regulations

These regulations were approved in Tokelau in 1987 and deal with a large number of
matters of environmental interest. In the first place they provide for the practice of
medicine, dentistry or pharmacy in Tokelau only by qualified persons. Secondly. the

regulations set up a Health Committee for each village. The Health Committee will
consist of the Pulenuku, the medical offrcer, the executive officer, the village
foreman and two nrembers of the Taupulega. The role of the Health Committee is to

give approval for the erection of buildings and for alterations to existing buildings.
In particular the concern is with the siting of any building, its construction, the

materials used, its water supply, sanitation facilities and similar factors which affect
health. In case of need, the Health Committee has the power to impose sanctions

and, ultimately, to have a building modified or demolished if it has not been

constructed in accordance with the requirements set down by the Health Committee.
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