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FOREWORD

This Review of Environmental I-aw in the Kingdom of Tonga has been implemented as
an important component of the Regional Environment Technical Assistance (RETA)
Project. The RETA project has been developed to address €nvironmental issues in a
Dumber of Pacific countries. It has been funded by the Asian Development Bank and
carried out with technical assistance hom IUCN - the World Conservation Union. The
RETA project is an important regional initiative, which reflects the need for careful
management of tbe Pacific environment.

Pacific Islanders have lived in close harmony with their island environments for
thousands of yean and are well aware of its importanee to their way of life. Pacific
peoples face the mmplex challenge, in common with many other countries of the world,
of integrating economic development with tbe need to protect the environment. This is
the primary aim of sustainable development, and must be addressed if the Pacific way of
life is to survive.

The introduction of appropriate legislation represents one important means by which
sustainable development can be achieved in the Pacific. A fundamental first step is the
identification and review of existing environmental legislation in each Pacific country.

The Review of Environmental I-aw of the Kingdom of Tonga contained in this
publication is indeed timely. It has identified the principal laws relating to the
environment and to natural resource management. These laws have then been reviewed
in terms of their effectiveness in addressing the major environmental issues existing in
the country. The research has had a particular focus on the development of practical
recommendations that build on the findings of the Review.

This kgal Review is an important step along the road to improved environmental
management in the Pacific region. It is important to build on this base in order to ensure
that environmental law reflects the unique needs and circumstances of each Pacific
country. It is also important that this law reflects, and where appropriate, incorporates,
customary laws and practices that relate to environment protection.

The Review forms part of a series of five kgal Reviews; the other muntries reviewed
are the Federated States of Micronesia, the Republic of the Manhall Islands, the C.ook
Islands and Solomon Islands.

This and the other four Iegal Revieun have been supported by the Environmental Law
Centre of IUCN - the World Conservation Union. I would like to thank the Centre for
its financial and technical assistance. I would also like to pay tribute to Ms Mere Pulea,
who prepared this Review and the Review for the Cmk Islands. In addition, the work
of l\ds Elizabeth Harding, who prepared the Rsr/iews of Environmental Law in the
Republic of the Manhall Islands and in the Federated States of Micronesia, and
Professor Ben Boer, who prepared the Review of Environmental Iaw in Solomon
Islands, and who was responsible for coordinating and editing the five Ranienn, should
be recognis€d here.

.:

Vili A Fuavao
Director
South Pacific Regional Environment Programme
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PRINCIPAL SUGG ESTIONS AND RECOMMENDATIONS

CTIAPTER FOUR

Physical Planning and Assessment

1. It is recommended that an independent assessment be made of the proposed
Land Use, Natural Resources and Environment Planning BIJI to identify and
$egregate those elements of the Bill that are currently unacceptable and to
propose alternative measures to achieve the aims and purposes of the Bill.

2. As the Land Use, Natural Resources and Environmental Planning 8rl/ contains
provisions for EIAs, it is recommended that, in the interim, EIA Guidelines be
developed to secure the integration of environmental measures in the decision
making process for projecs. It is further recommended that the Guidelines be
implemented by the Environmental Planning Section until the status of the
proposed is determined.

C}IAPTER FIVE

Agriculture

3. It is suggested that environmental factors should be taken into account during
inspections carried out in connection with applications for an agricultural leases.

4. It is suggested the Pesticides Act, reviewed in detail by David Lunn, be again
reviewed by the Government with a view to implementation. The suggestions
made by Lunn to improve the legislation are supported.

5. It is recommended that all existing laws regulating agricultural activities be
reviewed:

(a) to ensure environmental protective measures e.g. soil conservation, are
made an integral part of the agricultural system;

(b) to ensure that old Acts are brought into line with new policies on the
environment.

C}HPTER SIX

Forcstry

It is recommended that nature reserves be considered as a separate category
within the forest system and that the Forests Acl be amended accordingly.

It is suggested that clear distinctions be made in the Forests Act between those
categories of forests that are reserved for economic and commercial reasons and
those forests where timber harvesting is prohibited for environmental and
sonservation reasons.

It is recommended that EIA provisions be included within the Forests Act.

6.

7.

8.

(i)



9. It is recommended that regulations
particular those measures that relate
fire prevention and control.

be enacted under the Forests ;lcr and in
to forest conservation and protection, and

11.

t2.

13.

CHAPTER SEVEN

Fisheries

10. It is recommended that the protection of whales under the repealed Whaling
Industry Act be incorporated in the proposed Fisheries Regulations. It is further
recommended that consideration be given to a stand-alone legislation to protect
marine mammals such as a Marine Mammal ProtectionAct-

It is suggested that legislative mechanisms be considered to regulate whale
watching.

It is recommended that specific protection be considered for turtles in the Fisheries
Regulations.

It is recommended that the prohibition with respect to fish fences, fish traps and
trawling in the protected areas be not overlooked in the Fisheries Regulations.

CHAPTER EIGHT

Mines and Minerals

14. It is recommended that the Minerals Act 1949 be reviewed for the purpose of
enacting amendments to incorporate environmental controls, such as a

requirement for EIAs.

15. It is recommended that the recommendations made in the Environmental
Management Plan for Tonga (ESCAP, 1990) with regard to exhausted quarries be
given consideration with a view to implementation.

C}IAPTER NINE

Water Supply and lVater Quality

16. It is recommended that legislation
responsibilities of the Ministry of [and,
and protect water resources.

be considered to clearlv detail the
Surveys and Natural Resour-ces to control

17. It is suggested that the recommendations made in theTonga Water Supply Master
Plan to improve the present institutional arrangements and to amend the
legislation should be considered with a view to implementation.

(ii)



22.

23.

CTIAPTER TEN

Waste Management and Pollution

18. It is recommended that categories of waste be specifically defined e.g abandoned
motor vehicles, wrecks, hazardous wastes with stringent controls imposed over
disposal facilities such as sludge dykes and dumping grounds.

19. It is recommended that the Public Health (Dumping Grounds) Regulations be
amended to include the requirement for an environmental impact assessment to
be carried out before a dumping site is declared and that restoration measures be
made a specific requirement when a disposalsite is declared closed.

20. It is recommended that consideration be given to the enactment of a Hazardous
Materiak Act.

21. It is recommended that Regulations to the Publb Health Act be expanded to
include more control with regard to securing the waste disposal sites from animals
and unauthorised human intrusions-

It is recommended that the traffic regulations be amended to include the control
of emissions from vehicle exhaust outlets.

It is recommended that the Marine Pollution Bill be given urgent consideration
with a view to implementation.

It is recommended that an Act specifically dealing with litter be considered.
Uttering in public places such as streets, public grounds, shopping areas and other
public places should be made an offence.

CTHPTER ELEVEN

B iodiversity Conserration

25. It is recommended that consideration be given to enacting regulations authorised
by the Act.

26. It is recommended that entrance fees for Parks and Reserves recommended in the
1990 Report on Environmental Managemenl for the Kngdom of Tonga be
considered.

27. It is recommended that a continuing public education programme on Parks and
Reserves and the participation of landowners in the management of Parks and
Reserves be considered.

28. It is recommended that further legalopinion be sought with a view to the possible
redrafting of section 11 of the Parlcs and Resenes Act.

CHAPTER TWELVE

Wildlife Conservation

29. It is recommended that the list of protected birds be updated.

24.

(iii )



30.

31.

32.

It is recommended that mnsideration be given for the Kingdom of Tonga to
\gr_1n9 a party to the Convention on lruemational Trade in Endangered Species
of WM Fauna and Flora (CITES).

It is recommended that the penalty qptem under the Act be revised and
strengthened and that imprisonment on mnviction be made part of tbe penalty
q6tem.

It is recommended that the title and substance of the Birds and Fish heseruation
Actbe amended to include animals.

CHAPTER THIRTEEN

Ngtional Heritage

33.

34.

35.

There should be a separate hotection of Antiquitics and Anifac* Act, and an
Historic Places hotection Act. Alternatively, a separate comprehensive Heritage
Protection lcr should be considered, which would cover alf categories such ls
antiquities, artefacts, sites of special cultural and spiritual significance and
historic places.

There should be greater protection for archaeological sites. Provision needs to
!e rya{e for the protection of all archaeological sites as a primary objective of
the legislation. While archaeological examination and excCvation must also be
proyrded f9r, the legislation must set out clear guidelines. A register of
archaeological sites should also be established.

The inclusion of heritage protection in planning legislation should 'dovetail'with
any existing or future heritage protection legislation.

It should be noted that in the Environmental Management Plan for the Kkgdom of
T*So at page 165 it is recorded that the heseruation of Objects of ArchaCologicdl
Interests Act was reviewed by spennermann (1987) and judged inadeqiate.
Recommendations werc made to amend the Act to strengthen its efectivbness.
However it was not possible to obtain a cory of that report and recommendatiotu
durkgthe course of thb Review.

(iv)
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C}IAPTER ONE

l. Introduction

This I-egal Review of Environmental l-aw in the Kingdom of Tonga was carried out in
Tonga from 7 to 22 April, 1992. The Review is part of the Regional Environmental
Technical Assistance (RETA) project which is designed to strengthen environmental
management capabilities in the Pacific developing countries. RETA has been
coordinated by the South Pacific Regional Environment Programme. It has been largely
funded by the Asian Development Bank (ADB).Other inpus to the RETA project came
from the World C.onservation Union (IUCN) and the East West Centre. This l-egal
Review has been funded by the World Conservation and coordinated through its
Environmental I:w Centre in Germany. In Tonga, the project was coordinated by the
Ministry of l-and, Survep and Natural Resources.

The purpose of this Review is to collate information and summarize the current legal
provisions regarded as environmental law within the I-aws of Tonga, to discuss key
environmental issues, to propose alternatives, and to make recommendations to enhance
the environmental provisions where gaps are found.

Environmental law in Tonga is not codified in one single comprehensive statute, perhaps
mainly due to the slow pace of development of the law in this area. However, there have
been various proposals to improve the environmental provisions by a number of pieces of
legislation. Environmental provisions are found scattered through a range of legislation
such as that providing for public health, land, fisheries and water. The oldest source is the
public health laws. The changing nature of environmental law and the scale of
environmental problems have presented particular challenges and difficulties - one being
that of coss, particularly technical and scientific.

This Review is essentially concerned with law. A broad definition of environmental law
has been chosen which includes law concerned with the physical environment and natural
resources and those laws which facilitate the sustainable development of natural tesources.
The public health laws which address nuisances and direct threats to health are considered
to be no longer adequate to protect the environment. A distinct body of law recognised as
'environmental' is emerging to protect not only human health but the very systems which
sustain life and to address the needs of future generations.

l.l Sustainable Development

Achievement of sustainable development reguires the implementation of a range of legal
strategies which update the current body of law. I-aw has the capacity to promote the
maintenance of ecological processes of life support s)xstems, the sustainable utilization of
species and the preservation of genetic diversity. The report of the World Commission on
Environment and Development, Our Common Future (WCED 1987, also known as the
Brundtland Report) defines sustainable development as:

development that meets the needs of
the ability of future generations to
1987:43).

the present without compromising
meet their own needs. (WCED

A legal framework for implementing environment and development policies should
provide a balance between the needs of consewation of the environment and the demand
for economic and social development.

It is, therefore, clearly important that an assessment of existing legislation be made to
evaluate the adequacies and inadequacies of current legal provisions before positive
environmental policies can be formulated and conservation and natural resource laws can
be strengthened in line with current awareness and knowledge of environmental issues and



international environmental strategies. The Review also highlights the problems and
country's capacity to implement the existing and future developmens of
environmental laws.

t.2 Sources of Information

A number of reports have been relied on to provide information, notably the
Environmental Management Plan for the Kingdom of Tonga (ESCAP 1990) which
outlines current environmental problems and proposes possible solutions. Interviews
carried out with personnel of the various Departments and Ministries supplement the
information found in the Environmental Management Plan and other papers and reports
mentioned in this Review. Recommendations have been made to the effect that
environmental concerns be reflected in Tonga's current legislative framework. The
implementation of environmental protection measures is not only confined to legal
mechanisms. For example, environmental conditions imposed as part of a leasing and
licensing s)6tem has for example enormous potential and needs to be kept in view.

Tonga's five yearly Development Plans outline the national development, social and
environmental objectives to be pursued and achieved through each Plan period. For
example, the Sulll Development Plan (1991-1995) sets out the Government's objectives
with regard to natural resources as follows:

- to improve the pattern of land allocation among competing uses or
activities such as settlement, agriculture, mineral resources
exploitation, industry and tourism;

- to safeguard the natural resources and heritage of the Kingdom,
preserve the social and cultural functions that relate to the
envlronment. and enhance the contribution of natural resources to
economic and social progress;

- improve the management of natural resources in order to attain
optimum levels of exploitation, and allow sustainable development
(page75).

Environmental policies, and the awareness o[ the need to balance these with economic
development, have emerged through several avenues. Most notably, Tonga's significant
contributions to, and active participation in, international and regionalenvironmental fora
and the establishment of the Environmental Planning Section within the Ministry of [:nd,
Survep and Natural Resources. A number of sectoral studies on environmental issues
carried out by nationals as well as personnel from other organisations (e.9. SPREP) have
contributed significantly to an understanding of national environmental issues. Solutions
proposed in such studies often require Government-administered programmes to ensure
that the environmental initiatives are carried out effectivelv.

l3 Scope of the Review

Within the scope of this Review, laws which are regarded as part of environmental law
include:

- natural resource legislation (forestry, fisheries, mining and water);

- laws affecting the various aspects of planning and development; and

- those laws which provide for the protection of national heritage and
wildlife.

the
is



3

A section on land tenure has been included in this Review to provide some understanding
of its inter-relationship with laws designed to protect and conserve the environment.

As already mentioned, environmental legal provisions are scattered throughout a range of
legislation and administered by a number of Ministries and Departments. The
Environmental Planning Section located within the Ministry of l:nd, Surveys and Natural
Resources is regarded as the leading institution in environmental matters. The Ministry
requires the Section administer its environmental programme jointly with other
Departments which have legal sectoral environmental responsibilities as part of their
function. The shared environmental responsibilities depends upon a cooperative
relationship, there being no legal obligations for these various Departments to consult
with the Environmental Planning Section, or with one another, on environmental matters-
In some areas there are overlapping responsibilities such as those found relating to water.
The Water Supply Master Plan Project 1991 is an important initiative to alleviate the
overlapping responsibilities and provide a more effective s]6tem o[ environmental controls
to protect this most important resource.

1.4 Proposed Bill

The Land IJsc, Natural Resource and Environment Planning Bill, proposed through the
Ministry of l:nd, Surveys and Natural Resources has been designed to put in place a
framework for land use planning to regulate proposed new developments. The Bill has

been rerrised more than once and is awaiting further review.

C.onceptualty, sustainable development, land use planning, and economic and social
development need not be viewed as being in conflict. The end result is to enhance the
qualityof life, allow for orderly development and safeguard the environmery. Agenda 21,

adopred at the 1992 United Nations Conference on Environment and Development
(UNCED), seeks to ensure the integration of economic, social and environmental
considerations in decision making not only at all levels but also in all ministries (page 92).
Governments are also urged, in cooperation with international organisations where
appropriate, to:

adopt a national strategy for sustainable development based on, inter alia,
the implementation of decisions taken at the Conference, particularly in
respect to Agenda 21. This strategy should build upon and harmonize the
various sectoraleconomic, social and environmental policies and plans that
are operating in the country. The experience gained through existing
planning exercises such as national reports for the Conference, national
ionservation strategies and environment action plans should be fully used
and incorporated into a country-driven sustainable development strategJ.

$age 9a)

Any land use planning must take into account public interest factors, such as the allocation
of good agricultural land for food production, the setting aside and zoning of land for
housing development, industry, transport systems and for safeguarding environmentally
sensitive areasr wildlife habitat and nature reserves. Development without Proper
planning controls may not only result in damage to the environment and the destruction of
hagile ecosystems but could also lead to the kinds of haphazard development where for
example, noxious trades are found in residential areas or close to lagoons - in both cases,

resulting in unacceptable conditions for the population in the area. The importance of
economic growth and its dependence on all kinds of development must be carefully
balanced with environmental Protection strategies.

The proposed Bill provides a framework for development planning which aims to prevent
the making of arbitrary land use decisions. Any proposal to develop land or change its
uses must be considered within the guidelines set by Government and the law. The
proposed Bill includes "Planning Schemes" as a key component" Planning Schemes, in



defined areas, must take into account land uses and the characteristics of the area as a
whole and provide guidelines for future development in that area. Details are provided in
the Bill for the preparation of planning schemes. Part VI of the Bill provides for
Development Applications and the detailed information required for Environmental
Impact Assessment (ElA). Procedures are also set out for objections by persons whose
rights are affected by any proposed development and other matters that must be taken
into account in assessing an application. Further requirements for environmental
protection can be brought into effect by way of Regulations contained in Part V of the Bill.

The proposed Bill is fundamentally sound and, with suitable amendments, will provide a
framework to satisfactorily regulate development. Provisions in the Bill will ensure
efficient land use and the enhancement of the environment brought about by the
preservation of amenities, historic buildings, sites and landscapes as part of the national
heritage. The proposed Bill is one way to ensure that the legal sptem assists in the
protection, conservation and preservation of the environment.



C}IAPTER TWO

CON STITUTI O NAL AND ADMINI STRATTVE STRUCTURE

Constitutional and Administrative Stnrcture

2.1 Introduction

Tonga is the only remaining Kingdom in the Pacific. The prescribes a C.onstitutional
Government under His Majesty King Taufa'ahau Tupou IV his heirs and suocessors
(clause 31). The Government is divided into three bodies:

1. The King, Privy Counciland Cabinet (Ministry)
2. The kgislative Assembly
3. The Judiciary" (clause 30).

The King appoints the Privy C-ouncil to assist him in the discharge of his important
functions. The Privy C-ouncil is composed of the Cabinet, Governon and any others the
King sees fit to call to the Council (clause 50). The Cabinet, or Ministers of the King,
consists of the Prime Minister, Minister of Foreign Affairs, Minister of I-ands, the Minister
of Police and any other Ministers appointed by His Majesty. It is the King's prerogative to
appoint Ministers and their office is held at the Kng's pleasure or for such time as

specified in their commissions. A Minister may hold two or more offices (clause 51).
There are two Governors appointed in the Kingdom - the Governor o[ Ha'apai and the
Governor of Vava'u. Governors are appointed by the King with the consent of the
Cabinet. The Governors hold office at the King's pleasure, and by virtue of their office,
hold seas in the lrgislative Assembly (clause 54).

2.2 kgislative Assembly

The I-egislative Assembly is composed of the Privy Councillors and Cabinet Ministers, who
sit as nobles, the representatives of the nobles and representatives of the people (clause
59), The kgislative Assembly determines how both classes of representatives are
apportioned in various districts (clause 60). The representatives of the people are chosen
by ballot, and anyone who is qualified to be an elector may be chosen as a representative,
except those against whom a Court Order for the payment of debt is in force on the day
the nomination papers are submitted to the Returning Officer (clause 65), or those
convicted of a criminal offence punishable by a minimum of two years imprisonment,
unless pardoned by the King (clause 23).

There are nine noble representatives to the kgislative Assembly, elected by the nobles,
but any person who is insane, an imbecile or is disabled by criminal convictions (unless
pardoned by tbe King) is not qualified to vote or be elected as a member of the kgislative
Assembly (clause 23). By-elections are authorised by the Constitution on the death or
resignation o[ a representative of the nobles or of the people (clause 76).

The Constitution makes a number of restrictions for those who can qualify to vote for the
position of people's representative. Under clause 64, every Tongan subject who is male or
female, aged2l years or more (but is not a noble) and who pa)6 to(es, can read and write
and is not insane or an imbecile and is not disabled under clause twenty-three (i.e.
convicted of a criminal offence punishable by a minimum of two years imprisonment) and
on the day of the election is not further disabled by summons for debts, is qualified to vote.

Elections for all representatives of the nobles and the people are held once every three
years, but the King at his pleasure may dissolve the lrgislative Assembly before the expiry
of three years and command that new elections be held (clause 77).



23 Judicial System

The Constitution provides for the establishment of the Judiciary. The judicial power of the
Kingdom is vested in the Court of Appeal, the Supreme C-ourt, the Magistrate's Court and
the land Court (clause 8a). The Court of Appeal consists of the Chief Justice of Tonga
and other judges appointed by the King with the consent of the Privy Council (clause 85).
The Supreme Court consists of the Chief Justice and other judges sitting, with or without a
jury. The appointment of the Chief Justice and other judges is made by the King with the
support of the Privy C.ouncil (clause 86). The Supreme C-ourt has jurisdiction in all cases in
I-aw and Equity arising under the Constitution and the laws of Tonga (except indictable
offences where the accused elects to be tried by jury, and in cases soncerning titles to land
which are determined by a [:nd C.ourt and subject to an appeal to the Privy Council) and
all matters concerning Treaties with Foreign States and Ministers and C-onsuls and in all
cases affecting Public Ministers and Consuls and all Maritime Cases (clause 90).

Appeals from the Supreme Court lie to the Court of Appeal (clauses 91 and 92) but a
judge is prohibited by the Constitution to sit or adjudicate upon an appeal from any
decision he or she may have given (clause 94).The Coun of Appeal Act gives the C-ourt of
Appeal exclusive power and jurisdiction to hear and determine any appeal from the
Supreme C.ourt.

2.4 The power to make laws

The power to enact laws lies with the King and the lrgislative Assembly, with the
representatives of the nobles and the people sitting as one House. When the Irgislative
Assembly has agreed upon any Bill which has been read and voted for three times by a

majority of the members, it is then presented to the King for his sanction and signature
and becomes law upon publication (clause 56). The King can withhold his sanction to any
law passed by the l-egislative Assembly and the C-onstitution then prohibits the l-egislative
Assembly from discussing that particular law until the following session (clause 68). L:ws
concerning the King, the Royal Family. the titles and inheritance of nobles can only be
discussed and voted upon by nobles of the lrgislative Assembly. Any Bill relating to these
matters must be passed three times by a majority of the nobles before it is submitted to the
King for his sanction (clause 67).

The Constitution stipulates that "to avoid confusion in the making of laws, every law must
embrace one subject at a time which must be expressed by its title (clause 81). A law
remains in force until repealed by the I-egislative Assembly'. Where laws are found to be at
variance with the C.onstitution, the Chief Justice is authorized to suspend any such law
passed by the kgislative Assembly or the Privy Council until the next sitting of the
Iegislative Assembly (clause 82). When important and difficult matters arise, the judges
are required to give opinions when requested to so by the King, the Cabinet or the
Irgislative Assembly (clause 93).

The Governors of Ha'apai and Vava'u do not have power to make laws but they are
responsible for the enforcement of law in their Districts (clause 55).

Under the Govemment Act 1903, as amended, the King in C,ouncil is the highest executive
authority in the Kingdom and the Prime Minister is responsible for carrying out tbe
resolutions of the Privy C.ouncil (s 2). No laws can be passed or any important matter
decided upon in the Privy Council unless there are 3 or more members presiding with the
King (s 3). The King and the Privy Council may berween the meetings of the Irgislative
Assembly, pass Ordinances:

(u) enacting regulations between meetings of the lrgislative Assembly;

(b) suspending until the next meeting of the Assembly, any law at the request
of the Chief Justice:


