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This Review of Environmental I-aw in the Federated States of Micronesia has been
implemented as an important component of the Regional Environment Technical Assistance
(RETA) Project. The RETA project has been developed to address environmental issues in a
number of Pacific countries. It has been funded by the Asian Development Bank and carried
out with technical assistance from IUCN - the World Conservation Union. The RETA project is
an important regional initiative, which reflects the need for careful management of the Pacific
environment.
Pacific Islanders have lived in close harmony with their island environments for thousands of
life. Pacific peoples face the complex
challenge, in common with many other countries of the world, of integrating economic
development with the need to protect the environment. This is the primary aim of sustainable
development, and must be addressed if the Pacific way of life is to survive.The introduction of
appropriate legislation represents one important means by which sustainable development can
be achieved in the Pacific. A fundamental first step is the identification and review of existing
environmental legislation in each Pacific country.
years and are well aware of its importance to their way of

The Review of Environmental I-aw of the Federated States of Micronesia contained in this
publication is indeed timely. It has identified the principal laws relating to the environment and
to natural resour@ management. These laws have then been reviewed in terms of their
effectiveness in addressing the major environmental issues existing in the country. The research
has had a particular focus on the development of practical recommendations that build on the
findings of the Review.
This Lrgal Review is an important step along the road to improved environmental management
in the Pacific region. It is important to build on this base and to ensure that environmental law
reflects, the unique needs and circumstances of each Pacific country. It is also important that this
law reflects, and where appropriate, incorporates, customary laws and practices that relate to
environmental protection.

The Review fiorms part of a series of five I-egal Reviews; the other countries reviewed are the
Republic of Manhall Islands, the C.ook Islands, the Kingdom of Tonga and Solomon Islands.
This and the other four kgal Reviews have been supported by the Environmental l-aw Centre
of the IUCN - the World C-onservation Union. I would like to thank the C-entre for its financial
and technical assistance. I would also like to pay tribute to Ms Elizabeth Harding, who prepared
this Review and the Review for the Republic of the Marshall Islands. In addition, the work of
Ms Mere Pulea, who prepared the Reviews of Environmental law in the C.ook Islands and the
Kingdom of Tonga, and Professor Ben Boer, who prepared the Review of Environmental l-aw in
Solomon Islands, and who was responsible for coordinating and editing the five Reviews, should
be recognised here.

M
Vili A Fuavao

Director
South Pacific Regional Environment Programme

I
o

Eg

_a
,.jo

c'o

U) S
UI

Fa
r.u
F .z
UJ o
tr

o.

c

TE

UI

o
lU

CD-

c

E
o
(L

'-1

q16
.l ti

F=

Y

:CL

o

o
I
I.IJ

g;
o

ri

(D

!d

{F'

s

lr-

o

o
€o
qt
F

a

'$
t---

a al:.

-b-

l.'tL

1-\
-- ----.

--or.-.?oaaa.-.!ra!4-.aat!l!..-.r--.i.-

6t, +*t
g
i1r
-rr - \14
=

?9=
tat

F1

.\co

-C

:tr
Orz

s3-c
6E

=()

f t-l

o

.t

a
1'
-.1

I

i.

CL

$t

'&tr

G2

o

g.r
cto

3

t.'

1ljl

u)
+.€:
o6

!
a

E

rO

lon
I
I

Lo

"€.3

Contents
Foreword
Map of the Federated States of Micronesia
Summary
List of Recommendations
Acknowledgements

PART

1

1.

2.

PART 2
3.

(i)
(iii)
(rcr)

INTRODUCTION
Introduction to the Irgal Review
Environmental Conventions and Treaties

NATIONAL GOVBRNMENT
Constitutional and Administrative Structure

E nv bo nme ntal H eahh P rot e ct io ns
4.
5.
6.
7.

Pollution Control
Water Quality
Waste Management
Tnning, Earthmoving and Environmental
Impact Assessment

l7
24
27
29

Natural and Cuhural Resources
8.
9.
10.
11.

t2.
13.

14.

PART 3

15.
16.

Fisheries

32

Agriculture
Forestry
Mining and Minerals
Biodiversity Conservation
Tourism
Cultural Heritage

34
35

36
37

40

4l

STATE OF KOSRAE
ConstitutionalandAdministrativeStructure
Sptems of land Tenure

44
47

Env bonmental H ealth Protections
17.
18.
19.

20.

Pollution Control
Water Quality
Waste Management
Tnning, Earthmoving, and Environmental
Impact Assessment

49
53

54
55

Natural and Cuilural Rewarces
2t.

Fisheries

56

22.

Agriculture and Forestry
Biod iversity Consenation
Tourism
Cultural Heritage

57

23.
24.
25.

PART 4

26.
27.

60
61

STATE OF POHNPEI
ConstitutionalandAdministrativeStructure
Sptems of [:nd Tenure

E nv ironme

28.
29.
30.
31.

58

63

67

ntal H eahh P rolect io ns

Pollution C-ontrol
Water Quality
Waste Management
Taning, Earthmoving, and Environmental
lmpact Assessment

69
73

74
75

Natural and Cultural Resources
32.

Fisheriss

33.

Agriculture
Forestry
Biodiversity Conservation
Tourism
Cultural Heritage

34.
35.
36.
37.

PART 5
38.
39.

41.

42.
43.

u
85

STATE OF CHUI.IK
Constitutional and Adm inistrative Structure
Sptems Of Land Tenure

Env bonmental H ealth Protect
40.

77
79
80
82

87

89

bns

Pollution Control
Water Quality
Waste Management
Tnning, Earthmovin g a nd Envi ronm ental
lmpact Assessment

9l
93

94
96

Natural and Cuhural Resoarces
M.

Fisheries

98

45.

Agriculture
Forestry
Mining and Minerals
Biodiversity Conservation
Tourism
Cultural Heritage

100

6.

47.
48.

49.
50.

101

n2
103
105

106

PART 6
51.

5e

SIATE OFIryIP,
eoustfihti@qal ond Adm'iniituathre StnrdrrnE
qd,Gm$ qf Irasd &ngre

E nudlvlntretldpll
53.

5+
5556.,

57..

E wlth

1ffi
1!0

P rdrc{//bns

PoilutloaGoutnol
Wet€rQu6ll\Ha$e Managemed
ktaing, g.l66eving aud E'nviioiuuental
Impao,tAsresweut

1U
rfff,

F.nberl€s

1[?

58. Agrlstdttne
59-, Gbests$&omp'ilfasiueaud
60, EiodivenftyComerria,fiol
61. CululralH€ritagc
RIEFEIRENEI$

Ree.fkgtqldpo

lI4

1ils,

1ilg
130

tw
I?A

SUMMARY
This Irgal Review was drafted in February and April of.1992, as a component of the National
Environmental Management Strategy for the Federated States of Micronesia (FSM). The legal
aspect of this Strategr, as envisioned by the Regional Environmental Technical Assistance
Project (RETA), is designed to offer an overview of existing environmental legislation in FSM
and a summary of draft legislative initiatives not yet enacted. Further, the Review is constructed
to offer suggestions for future legal and administrative initiatives in a number of specific
environmental areas.

Following the Introduction, this Review sets forth the international environmental C-onventions
and treaties to which FSM is a party. Given the nation's cultural diversity and tradition of
independent State action, the Review is then divided into Chapten that focus attention fint on
the National Government, and then on the four States, ordered geographically from east to
west: Kosrae State, Pohnpei State, Chuuk State and Yap State.
The Chapter on National Government is divided into four Sections- A brief survey of FSM's
national constitutional and administrative structures is followed by a discussion of environmental
health protection, including pollution controls, water quality, waste management and legislation
pertaining to zoning, earthmoving and environmental impact assessment. An overview o[
natural resource protection follows, including discussion of legislative efforts in the fields of
fisheries, agriculture, forestry, mining, biodiversity conservation and tourism. A Section on
cultural heritage completes the Chapter.

The State Chapters generally follow the National format, with an additional analysis of
traditional and statutory s)rstems of land tenure placed after the discussion of pertinent
constitutional and administrative structures. The importance of customarily-held lands, both to
the Micronesian people and in the arena of environmental regulation, cannot be
overemphasized. Communal land ownership in custom is a Micronesian birthright; the conflict
between that birthright and government attempts at land management remains a potent issue.
Whenever possible, each area of environmental inquiry within each Chapter is divided into
Subsections. An analysis of existing legislation in the field is followed by a Subsection setting
forth key legal and administrative issues. Recommendations and proposals are then offered in
the final Subsection. Project time limitations ensure breviry in discussions of many important
environmental issues; the consultant wishes to emphasize the preliminary nature of this offering,
and recommends further exploration of many areas only touched upon in the present Review.
As this Review contemplates an initial survey of environmental legislation in FSM, it provides a
foundation for future legislative drafting efforts rather than prematurely offering specific draft
language. New legislative initiatives frequently require a readjustment of existing administrative
structures; this Review attempts to place analyses of legislative needs in the environmental
sector within an appropriate administrative framework- Suggested legislative and administrative
changes naturally require FSM Governmental acceptance before specific language proposals are
appropriate- Every effort has been made to incorporate principles of sustainable development
and respect for traditional and customary practices within the Federated States.

A

significant body of environmental law is already in legal effect or in draft form in the
Federated States. The existence of such law in a newly-independent developing country is
creditable. Although much of the environmental law cited has been drawn from adopted Trust
Territory legislation, FSM exhibits a growing legislative commitment to environmental
protection. Efforts to fill in regulatory gaps and to make former Trust Territory legislation
responsive to present FSM needs will aid establishment of a comprehensive legal framework in
defense of the fragile FSM environment.

(i)

Conflicting and often competing environmental management responsibilities are now dispersed
between different government agencies and embodied in widely varied legislative instruments.
Good faith efforts toward common conserval.ion goals are sometimes overshadowed by gaps or
overlaps in areas of environmental responsibility. Jurisdictional questions also hamper effective
regulatory development and environmental enforcement. The National and State AttorneyGeneral Offices have already initiated a process to disentangle competing environmental
oversight claims. National and State governmental agencies charged with environmental
responsibilities may wish to clariff functions and interact with greater frequenry, so that
knowledge may be shared on a more regular basis.
The protection and management of the environment is a uniquely interdisciplinary endeavor,
but suffers on occasion in FSM from narrow catagorization as a public health discipline. The
field further suffers from lack of public awareness regarding the profound consequences of
environmental degradation. This perspective is entirely natural in a developing country such as
FSM, whose overwhelming beauty and natural abundance is only now encountering processes
that may lead to significant environmental decay. Development, and its attendant
environmental impacts, is inevitable, and in many cases desirable. Only broad public education
will effect a change from uncontrolled to sustainable development. The drafting and
enforcement o[ environmental protection legislation, and education about that legislation, assists
the process whereby an informed public may wisely manage its resources.

(ii)

LIST OF RECOMMENDATIONS
PART 2

NATIONAL GOVERNMENT

E nvimnmental Health

Prctrctions

CTIAPTER FOUR

Pollution hntrol - National
1.

For more effective environmental enforcement, clariff National and State constitutional
jurisdictional issues through issuance of a Joint Attorney-General Opinion between the
National Government and each of the four States to disentangle competing jurisdictional
claims in 15 separate areas of environmental law. For discussion of the issues
surrounding the National C-onstitution's allocation of powers see section 3.2, Chapter
Three.

2.

For more effective administrative oversight and prevention of duplicative efforts, place
administration of all environmental controls in a central agency, either within the
National Government or linked to the Government by statute. The benefits of placing
this entity within Government include continuity (especially if the Department of
Human Resources is retained as the responsible agency) and access to Government
resources. An independent statutory agency offers the benefits of a separate legal status
from Government, useful when Government is itself an environmental violator, plus the
ability to move quickly and without burdensome bureaucracy in response to
environmental degradation.
In either event, this agency could be funded to operate as a much-needed clearing-house
for the gathering and dissemination of environmental materials, a forum for the
development, oversight and enforcement of national minimum environmental standards,
and a focus of training and assistance to the States as required by the 1991 National
Constitutional Amendment to Article fX, Section 2.

3.

For more eflfective legal oversight of National environmental provisions, establish a
position for an environmental attorney, either in the Attorney-General's Office if
administrative control is within the National Government, or as kgal Counsel to an
independent statutory agency, if one is authorized. A National Government
environmental legal officer could:

*
r
*
I

I

review and redraft Trust Tenitory Environmental Regulations, including air and
pesticides standards;

draft new environmental legislation as needed;

prepare model provisions fo1 rpe- by State Governments, and train State
environmental officers in their use;
conduct a study of those United States environmental protection laws which
contain standards applicable to FSM, and make recommendations as to
any necessary modifications of those laws in light of the particular
circumstances of FSM, pursuant to C-ompact Section 161(b) as required
by FSMEPA Section 11 (8);
enforce present environmental legislation.

(iii)

4.

To better liaise with State Governments and allow more local voice in National
environmental decision making, reinstate the concept of the Federated States of
Micronesia Environmental Protection Board originally envisioned in FSMEPA As is
suggested in the Natianwide Envbonmental Management Strategfus for the Federated
States of Micronesia, such a Board could be called the Nationwide Board on
Environment and Sustainable Development, and be comprised of three National, four
State and two community representatives. Representation at the National level could
include the National Planner, the Secretary of Human Resources and the Secretary of
Resources and Development.

5.

To respond to current national and world concerns regarding sea level rise and global
warming, continue interaction with other developing Pacific countries through the South
Pacific Forum (SPF), South Pacific Commission (SPC), South Pacific Regional
Environmental Programme (SPREP), and the Alliance of Small Island States (AOSIS).
For technical assistance, interaction might include environmental as well as external
affairs officers.
CHAPTER FTVE

Water Qualrty - National
6.

Revise the Trusr Tenitory Publ'rc Water Supply Systems Regulatians to create FSM-specific
criteria, including, but not limited to, expanding the definition of 'public water supply"
and requiring well-drilling permits to insure uncontaminated supplies of water.

7.

Revise the lrusr Tenitory Marine and Fresh Water Qualtty Standard Regulations to create

FSM-specific criteria, including, but not limited to, enhancing groundwater protection
and pollution prevention and control measures.
8.

Fund technical and laboratory assistance programs to enable further testing
coastal and offshore marine waters .

of public,

C}IAPTER SIX
|faste Management - National
9.

a comprehensive national waste management plan to include National
Government policies and priorities, as well as State-specific projects for rural sanitation,
wastewater treatment and solid waste disposal.
Develop

10.

Revise the Tntst Tenilory Solid Waste Disposal Regulations to make them FSM-specific,
including, but not limited to, simplification of the permitting process, enhanced
protection and procedures concerning the disposal of hazardous wastes.

11.

Revise the Trust Tenitory Toilet Facility and Sewage Disposal Regulations to make them
more reflective of FSM needs, including, but not limited to, inclusion of simple septic
tank and pit latrine designs, and incorporation of adequate standards for septic tank and
pit latrine materials and installation.

CIIAPTER SEVEN
Tnning Eanhmoving and Envimnmental Impact Assessment' National

t2.

Clari$ which aspects of environmental planning and control are within National and
State jurisdictions and identify areas of concurrent jurisdiction. Areas of municipal
(in)

jurisdiction also need to be identified. Clarification of this issue may well require policy
decisions in addition to legal interpretation of the C.onstitution. Once jurisdictional
issues are resolved, attention may be given to the development of National and State
legislation which is appropriate, clear and enforceable.

13.

14.

if there are no legislative changes made, there is a need for improved
administrative structures and s)6tems to co-ordinate, implement and enforce existing
legislation and regulations. C-onsistenry and uniformity of National and State
environmental controls should be encouraged.
Even

There is a clear need for all projects, both private and government, to be subject to
environm enta I im pact assessm ent

15-

(EIA)

reviews.

Physical planning, including building controls, should be address.d by legislation and
regulation.

Naturul and Culnml Resources

C}IAPTER EIGHT
Fisheries - National
16.

Once marine resources management plans have been developed to ensure sustainable
development, there is a need to introduce standardized marine resources management
legislation and regulations to be implemented by both National and State governments.

17.

Under Title 24, the Micronesian Maritime Authority has extensive regulation-making
powers which have not yet been employed. There is scope to enact Regulations to
facilitate harvest management and monitoring, for instance. Illegal fishing practices
could also be dealt with by Regulation. The Plant and Animal Quarantines and
Regulatians do not address marine life at all. This omission needs to be resolved,
particularly in the light of aquaculture development and the introduction of new marine
specres.

18.

There is an urgent need for the enactment and implementation of EI.A legislation which
would require feasibility studies to be carried out prior to the commencement of any
marine development. land use planning policies and legislation need to be developed
to protect the marine environment and its resource.s- Resource management legislation
should be enacted to ensure sustainable development. Irgislation and regulations
should be introduced to control pollution of marine areas.
CHAPTER NINE
Agriculturc - Natbnal

19.

20.

Draft legislation and regulations requiring soil conservation and erosion control.
Consistent State legislation should be encouraged. Enactment of appropriate and
enforceable EIA legislation is also necessary to regulate problems associated with agroforestry developments and practices.
Improve communication and coordination between National and State administrative
bodies on agricultural matters.

(")

CTIAPTER TEN
Forcstry - Notional

2t.

Extend the ELA process to forestry activities. Draft legislation for protection of forests,
mangroves, watershed areas and land use planning. Harvesting 1nd u1e of forest
prod-ucS should also be regulated in accordance with sustainable development
|rinciples. Development of agro-forestry and forestry industries in Federated States of
Micronesia must occur in conjunction with EIA and conservation legislation.

CIIAPTER TWELVE

Bidivenity hnsemation - National
"r)

FSM presently requires more comprehensive nature preservation legislation, both in
regard to species preservation and protected areas. Irgislation for the administration
and protection of marine and terrestrial areas should incorporate several concepts,
including:

*

the establishment of a protected areas agency, either as part o[

a

Government Department or as an independent authority, and preferably
the same entity that oversees environmental health protections;

+

the setting out of certain areas as protected, with distinctions for differing
uses;

*

the development of advisory bodies, including customary landowner
participation;

*
t

enforcement powers; and
the power to make regulations.

Any qntem of protected areas must maintain traditional rights and practices. All
protection must first be recognized al appropriate and- desirable by customary
iandowners. Because of the innovation of governmental regulatory control over private,
customarily-held lands and waters, public hearings, public education, and close
interaction between National and State Departments is the proper starting point for a
comprehensive network of protected areas.
C.onsenalion of living rcsources

23.

Provide additional funding and training

to promote

effective management and

enforcement of living resources legal protection.

24.

Coordinate legislative efforts to conserve living resources-

25.

Revise the Endangered Specics Act. At present, the Act is inadequately specific and
insufficiently inclusive. Include an expanded listing of FSM endangered and threatened
species.

It

is recommended that FSM become a signatory to the Conventinn on Intematianal

Trade in Endangered Specics Conventian (CITES).

("i)

CTIAPTER THIRTEEN
Tourism - Natianal
27.

Create a National Tourism Development Plan, in consultation with the four States,
including an emphasis on small-scale,low impact eco-tourism.

28.

Enact legislation providing for tourism development coupled with effective, enforceable
controls, including EIA requirements, so as to limit cultural and environmental impacts.

29.

Introduce licensing

or permit systems for tourism development so that proposal
proponents pay for development of infrastructure necessary for their projects.
CHAPTER FOURTEEN

Gitural Heritap - Natianal
30.

Enhance legislative protections. Amend Title 26 to prohibit the movement of cultural
and historic artifacts for non-commercial purposes. This would alleviate the current
practice of removing certain artifacts from their sites for research purposes.

31.

Revise, enact and enforce the Draft Regulations. Amendments to the Regulations might
address the need for recording and interpretation of those sites which are destroyed by
necessary development. The penalties for violation of Title 26 and the Regulations must

be commensurate with the great National importance of historic and cultural
oonservation. The current fines of betneen $200 and $1,000 are not adequate.

Reinstate the Advisory Panel to advise the Director of Administrative Services and the
National HPO. Such a Panel is a useful instrument for the integration of cultural
protection with other Government efforts. As noted earlier, the full spectrum of
environmental and cultural protection is now splintered among various Departments and
agencies. The Advisory Panel could work as an effective educational body for the
transmission of cultural and historic concerns.

32.

PART3

STATE OF KOSRAE

Env imnme nt al HeaI t h P rctectio ns

CIIAPTER SEVENTEEN
Pollutbn Control - Kosrac
33.

Devise legislation for a statutory environmental oversight authority with full regulatory
and permitting power in regard to the environmental health and natural resource
protection and management. Such legislation should include specific environmental
impact study requirements, cultural heritage protections, establish a Board, C.ommission,
or C-ommittee with interdisciplinary membenhip and regulatory power, and should
speci$ a broad spectrum of required environmental health and natural resource
regulatory instruments.

34.

Issue a Joint Attorney-General Opinion between the National Government and each

the four States to

disentangle competing jurisdictional claims

environmental oversight.

("ii)

in all

of
areas of

C}IAPTER EIGHTEEN
llater Sudtty - I(osrae
35.

Fund technical and laboratory assistance programs to enable further testing of public,
coastal and ofBhore marine waters.

36.

Draft marine, fresh and public drinking water standards with standards appropriate to

Kosrae (but not less than Constitutionally-mandated national standards); or, enter into a
written cooperative agreement with the National Government Department of Human
Resources to administer National standards.
CHAPTER NINETEEN
Waste Management -

37.

Ibsme

Develop a State-specific project for rural sanitation, wastewater treatment and solid
waste disposal.

38.

Draft solid waste and toilct facilities regulations with standards appropriate to Kosrae
(but not less than Constitutionally-mandated national standards); or, enter into- a.written
iooperative agreement with the National Government Department of Human
Resources to administer National standards.
CI{APTER TWENTY
Tnning, Eanhmoving and Envimnmental I mpact Assessment'I(osme

39.

for (a) land use planning; (b) analysis of earthmoving activities'
effects-on reef, cultural and coastal zones; and (c) specific environmental impact
assessment requiremens to be provided by development project proponents before
Pass legislation providing

construction commences.
Nalurfll and Cultuml Resources
CTIAPTER TWENTY ONE
Fisheries - Fosrue

40.

Approve the proposed Kosrae Island Resource Management Program; extend resource
management beyond coastal areas to include full inte_rior and marine jurisdictions. Draft
legislalive instruments, preferably after NationaVState environmental jurisdictional
issues are settled, for the protection and management of fisheries, mangrove areas,
coastal and ocean areas and reefs.
CTIAPTER TWENTT TWO

Agiculturc and FowsttY' Kosrue

41.

Coordinate with the Division of Environmental Health and Sanitation, or a statutory
environrnental oversight authority, regarding development and enforcement of State
Pestbides Regulations, preferably to be drafted after National/State environmental
jurisdictional issues are settled.

("iiD

42.

Draft statutory instruments, or subsidiary regulations pursuant to legislation creating a
statutory environmental oversight authority with power regarding natural resouroe
protection and management, regarding protection of watersheds and mangrove forests.
CTIAPTER TWENTV TTIREE

Bidivenity

C-onsemation - I(osrue

43-

Consolidate and expand species protection legislation; increase penalties; include fruit
bat protections; create related habitat protection.

4.

Draft legislation relating to the protection of marine and terrestrial areas, perhaps as
State parks or preserves, in consultation with affected State Department, Divisions,
Boards and Commissions-

CHAPTER TWENTY FOUR
Tourism - Ibsrac

environmentalprotection advisors.

45.

Btablish

6.

To better protect the environment, focus tourism efforts on small-scale village tourism

a Tourism Review Board that includes

and eco-tourism.
47.

Include legal environmental protection requirements in all handouts and pamphlets to
visitors.

C}HPTER TWENTY FIVE
Cultursl Herilage- Kosrac
48.

Draft a State Act and Regulations for the protection, classification, and disposition of
prehistoric and historic land and marine cultural heritage; define ncultural heritage'
broadly, including oral traditions and non-tangible heritage; establish research and
scholarship guidelines; coordinate efforts with the National HPO and other interested
State agencies.

49-

Establish a trust or other legal entity on behalf of the landowning families associated with
the series of basalt ruins and structures on lrla; negotiate a long-term lease arrangement
with the trust or other entity for the rehabilitation and preservation of the structures.

PART 4

STATE OF POIINPEI

E nv im n me ntal H eal t h P mtectio ns

CTIAPTER TWENTY EIGHT

Pollution - Pohnpei

50.

Modify and reintroduce a bill for

a Pohnpei

(ix)

Environmental ProtectinnAct.

51.

Issue a Joint Attorney-General Opinion between the National Government and each

the four States to

disentangle competing jurisdictional claims

of

in all areas of

environmental oversight.

nwritten cooperative agreementn with the National Government
Department of Human Resources to avoid duplication of regulatory and permitting
efforts. This agreement should include provisions on pollution, water quality, waste

52. Enter into a

management, zoning, earthmoving and EIAs.

53.

legal officer, either within the Department of
Fund a position
-Servicesfor a State environmental
or within the newly-created Pohnpei Environmental Protection
Health
Authority, with authority to draft regulatory instruments and enforce them. This office
could draft legislation covering all aspects of environmental health and natural resource
protection.

54. If Pohnpei

State is granted or delegated authority to enact and enforce pollution
regulations, re-draft Trust Tenitory Air Pollutinn and Pestirides Regulatians to update
them and make them Pohnpei-specific.

CI{APTER TWEN1Y NINE
lYatcr

55.

Qadttl - Pohnpei

Fund technical and laboratory assistance programs to enable further testing of public,
coastal and offshore marine waters.

56. If Pohnpei

State is granted or delegated authority to enact and enforce pollution
regulations, redraft Trust Tenitory Public Water Supply and Marine and Fresh Water

Qualuy Standards Regulati.ons to update them and make them Pohnpei-specific.

C}IAPTER THIRTY
rlllaste Management -

57.

Pohnpi

Develop a State-specific project for rural sanitation, wastewater treatment and solid
waste disposal.

58. If Pohnpei State is granted or delegated authority to enact .and enforce pollution

regulations, re-draft Trust Tenilory Solid Waste and Toilet Facilities and Sewage Disposal
Regulatians to update them and make them Pohnpei-specific.
CTHPTER THIRTY ONE

?nning Eatthmoving, and Envircnmental Impact,Assessments'Pohnpei

59. DraftPohnpei-specificEnvironmental ImpactAssessment Regulations.
60. In conjunction with State and Municipal planning officials and other affected

Department officials, State environmental officers should participa_te in the d-evelopment
of more comprehensive zoning standards, especially regarding the fragile and often overutilized coastal zone.

(x)

Natural and

Aftuml

Resources

CTIAPTER THIRTY TWO
Fisheries - Pohnpei

61.

Uaise more closely with National marine protection officers.

62.

Fund additional positions for marine

resourc€s

surveillance and environmental

enforcement.
63.

Draft a Coastal and Ocean Management Statute for the protection and management of
renewable resources.

C}IAPTER TTIIRTY TTIREE
Agriculturc - Pohnpei

u.

Initiate liaison efforts between the Division of Agriculture and the Division of
Environmental Protection to achieve goals of sustainable development. Uaison
between National and State agricultural programs is also desirable.

CHAPTER THIRTY FOUR
Forcstry - Pohnpei
65.

6.

Redraft and resubmit for public hearing Forest Management Act and Pohnpei Watershed
Forest Reserve and Mangrove ProtectianAct Subsidi.ary Regulotions.

It would be advisable to revise the Forest Management Act and Pohnpei Watershed Forest
and Mangrove Protectian Act to transfer nature park language and species
protections to the appropriate authority, once the following matters are determined:

Reserue

t
+
*

which environmental control powers belong to the National Government and
which belong to the State Governments (by issuance of a National-State Joint
Attorney-General Opinion);

whether State environmental efforts will be confined to the Department of
Health Services or placed in an Environmental Protection Agency:

whether oversight of the Environmental Department or Agenry will be
broadened to include oversight of natural resource protections. If authority for
parks, preserves, and conservation of living resources is retained within the
Division of Forestry, it may be advisable to create a program specifically for the
environmental protection of those species and reserve areas identified.

67.

Fund environmental education officers and programs, with particular emphasis on
developing programs for primary, secondary and adult ertension courses.

(xi)

CHAPTER THIRTY FTVE

Bidivenity hnsemation - Pohnpei
68.

Enact legislation to create an umbrella environmental protection organization, with
power to establish controls regarding natural resources conservation and environmental
health areas. This would eliminate duplicative efforts and administrative confusion by
defining environmental protection responsibility in one organization. If no umbrella
organization is desired, then create an environmental advisory body, comprised of
representatives from all government Departments, to coordinate biodiversity and
environmental health efforts.

If no umbrella environmental organization is desired, enact

69-

original legislation for the
creation of State parks or nature preserves, or create parks under the Public Lands Act,
the Forest Management Act, or the Pohnpei Waterched Forest Reserve and Mangrove
ProtectianAct.

70.

no umbrella environmental organization is desired, and if species protection is
considered a State function pursuant to a Joint National-State Attorney-General

If

Opinion, enact comprehensive legislation for the consolidation of species protection and
introduction of related habitat protection at the State level.

7t.

Additional funding and training is required to promote effective management and
enforcement of current living resources legal protections; legislative efforts to conserye
living resources should be coordinated with National and municipal Governments and
updated.
CTIAPTER TI{IRTY SIX
Tourism - Pohnpei

72.

Include environmental protection advisors within the Pohnpei State Tourism
Commission.

73-

To better protect the environment, focus tourism efforts on small-scale village tourism
and eco-tourism.

74.

Include legal environmental protection requirements in all handouts and pamphlets to
visitors.

CI{APTER THIRTY SEVEN
CWturoI Heritage - Pohnpei
75.

State legislation should be enacted immediately to preserve and protect the actual site
and surrounding environment of Nan Madol.

(xii)

PART

5

STATE OF CHUIJK

E nv imnmental

H eal t h Protutio ns

CTIAPTER FORTY
Pollution C,antrul - Chuuk

76.

Develop and enforce state pollution control policie.s, regulations and standards, with
special emphasis on prevention of petroleum spills and the dumping of hazardous
wastes.

C}APTER FORTY ONE
WatcrQuality - Chuuk

77.

Fund technical and laboratory assistance programs to enable the State to conduct
appropriate levels of water tdsting.

78.

Draft marine, fresh and public drinking water standards with standards appropriate to
Chuuk (but not less than Constitutionally-mandated national standards).
CTIAPTER FORTY TWO
Waste

79.
80.

Manapment - Chuuk

Delineate responsibility for all aspects of waste management, and consolidate these
responsibilities within one department.
Develop a State-specific project for rural sanitation, wastewater treatment and solid
waste disposal.

81.

Draft solid waste and toilet facilities regulations with standards appropriate to Chuuk
Out not less than Constitutionally-mandated national standards)
CHAPTER FORTYTHR"EE
Tnning, Eanhmoving and Envimnmental Impact Assessments-Chuuk

82.

Establish an independent state environment agenry pursuant to Article XI, Section 1 of
the Chuuk State Constitution.

&3.

Allocate the following tasks to the newly-created State environment agenry:

*
r

examining State needs for environmental protection legislation and regulation,
and advising the State Government accordingly,

liaising with the National Government

to

determine which environmental

protection functions the State should administer;

advising the State government as to the operation and implementation of
National environmental laws and regulations within the State.

(xiii)

u.

Strengthen phpical planning within the State Department of C-ommerce and Industry.

85.

Review and amend the National-Chuuk State Memorandum of Understanding to detail
more clearly which environmental protection functions are the State's responsibility and
which are the functions of the National Governments.

86.

Institu te Environm ental Im pact Assessm ent requirements.

Natuml and Cultural Resources
CHAPTER FORTY FOUR
Fisheries - Chuuk

W.

If it is determined, by issuance of a National-State joint Attorney-General opinion, that
23 FSMC does not apply to Chuuk State, then the State must enact is own legislation:
prohibiting the use of chemicals, poisons and dynamite for fishing; controlling trochus
harvesting; controlling the taking of turtles; and stipulating acceptable Frshing methods
for artisinal and commercial purposes. The issue o[ the taking of turtles might be more
appropriately addressed under separate marine species protection legislation.

88.

The State Government may wish to use its Constitutional powers to legislate and
regulate for the management and protection of in-shore areas. The complex traditional
reef tenure systems may be a capable foundation for creating satisfactory environmental
regulatory controls. The increasing problems of in-shore water pollution, and the
massive damage caused by dynamiting and overfishing, necessitate some level of State
Government legislative and regulatory intervention.

89.

Rlucate local communities regarding the importance o[ marine resource management
and conservation. l-ocal communities must be involved in decisions regarding
management of marine resources. Traditional reef ownership and traditional fishing
practices could be incor porated into legislation regulating in-shore areas.

90.

Place conditions on fishing permits which stipulate methods
imposition of certain restrictions.

91.

Apply rigorous EIA standards so as to ensure sustainable development of marine

to be used and

the

resour€s.

92.

Transfer responsibilities regarding marine resources to the Department of Marine
Resources, from the DePartment of Commerce and Industry in order to avoid
duplication of effort.
CTIAPTER FORTYFTVE

Agrimltun - Chuuk

93.

Examine agricultural practices, to identiS future legislative and regulatory needs in areas
such as miiigation of soil erosion, appropriate use of fertilizers and pesticides, and safe

disposal of resultant waste. Regulate piggery and poultry operations
appropriate waste disposal and processing methods-

(*iu)

to

control

94.

Examine land use patterns to identi$ the most appropriate areas for agricultural
development so its to minimize deleterious environmental impact, including clearing of
important forest areas for agricultural purposes. Educate landovmers regarding
practices which are least harmful to the environment.

95.

Establish land use guidelines.

CHAPTER FORTY SIX
Forcstry - Chuuk
96.

Review and assess forest resources and forest management priorities.

97.

Develop appropriate programs and legislation to ensure sustainable development.

98.

Develop practical management and conservation plans for use of mangrove areas.

99.

Draft regulations to protect and manage mangrove areas, to prevent erosion in forest
areas created by agro-forestry practices, and to protect watershed areas.

C}IAPTER FORTY SEVEN
Miningand Minemls - Chuuk

100.

Introduce an enforceable permit system incorporating comprehensive EIA provisions for
all mining and extractive activities.

101.

Designate appropriate areas for mining and dredging.

C}IAPTER FORTY EIGTIT
Biodivenity Conservation - Chuuk

102.

Develop policies, administrative structures, legislation and regulatory controls regarding
biodiversity conservation. Accumulate resource assessment data. Appropriate policies
and controls may not be formulated if knowledge of the resources to be protected is
inadequate.

103. If a State EPA is established,

extended its powers to encompass biodiversity
conservation. Such an agency could spur conservation measures by coordinating efforts
between government departments and agencies whose activities have an impact on
biod iversity conservat io n.

104.

Develop EIA processes to address the impact of a development project or proposal
upon endemic flora and fauna, their habitat, and upon the natural terrestrial and marine
environment. Any approvals granted for development should include conditions to
minimize impact and ensure rehabilitation whenever possible.

105.

Undertake phpical planning and zoning to control development and divert it away from
environmentally sensitive areas. Tnning could also be used to designate and limit
actMties within protected areas such as watershed areas and in-shore reefs.

106.

Regulate the reasonable use of traditional tidelands.

(*")

lO7.

Draft legislation to protect native flora and fauna with particular em_phasison protection
of endaigered species, following a decision between the State and National Government
regardinf the appropriate jurisdiction for the protection and control of native flora and
fauna.

CTIAPTER FORTY NINE
Tourism - Chuuk

108.

Review and broaden functions and responsibilities of the Visitor's Bureau. Transfer the
responsibility for garbage collection to one of the government bodies already_concerned
with waste management and disposal, such as the Department of Health Services or
Public Works. The Bureau's activities should include long-range tourism development
planning.

109.

While marine-based tourist activities predominate, the terrestrial natural environment
and Chuuk's rich cultural and historic heritage should be examined for their tourism
potential. Chuuk's natural environment lends itself particularly yeJt to low impact ecoiourism. It is necessary and advisable to link eco-tourism with biodiversity conservation
through the creation ofprotected areas such as reserves or parks-

110.

Liaise with municipal governments and local landholders to minimise the impact of
tourism on the lives of local residents. l-ocal communities may participate in tourism
promotion by making private areas with natural or cultural consewation values
accessible to tourists. Financial returns from tourism might encourage local communities
to accept protection of areas with high natural or cultural heritage conservation values.

111.

As tourism is one of Chuuk's growth industries, its dwelopment must be subject to
rigorous environmental impact assessment so that impact on the natural and social fabric

of the State is benign. Proponents of development projects aimed at tourists should be
required to assess the impact of their projects on existing infrastructure, as well as on
natural and cultural resources. Developers' payment for the provision of the
infrastructure and services necessary for their projects may be an effective method of
improving Chuuk's existing infrastructure without resort to government funding.

CI{APTER FIFTY
Cultural

ll2.

Resources

- Chuuk

The draft Chuuk State Historic Preservatian Act of 1991 should be reviewed and
submitted to the kgislature. Amend the Bill to ensure that the HPO or the Review
Board is involved in all projects or developments affecting cultural or historic heritage.
Increase fines proposed for breaches.

113.

Administer and enforce the diving permit s)'stem for Chuuk l-agoon. Attach rigorous
permit conditions prohibiting damage and removal of artifacts. Undertake a
iomprehensive study of the wrecks in the lagoon to provide a basis for regulations and to
indicate the most appropriate methods to protect these items of historic heritage. An
effective EIA process will ensure that the impact upon cultural and historic heritage
from minor and major development projects will be addressed, mitigated, and avoided
where possible.

(xti)

PART6
E nv imnmc ntal

STATEOFYAP
H ealth P rctrctio tu

CHAPTER FIFTT TTIREE
Pollution C.ontrol - Yap

ll4.

Issue a Joint Attorney-General Opinion between the National Government and each

of

the four States to disentangle competing jurisdictional claims in all areas of
environmental oversight.

115. Enter into a 'written cooperative

agreementn with the National Government
Department of Human Resources to avoid duplication of regulatory and permitting
efforts. This agreement should include provisions on pollution, water quality, waste
management, zoning, earthmoving and EIA's.
CHAPTER FIFTT FOUR

llaler Quality - Yap

116.

Fund technical training and laboratory assistance programs to enable further testing of
the water supplyCHAPTER FIFTY FIVE
lYaste Management

117.

- Yap

Develop a State-specific project for rural sanitation, wastewater treatment and solid
waste disposal.

CIIAPTER FIF-TT SIX
Tnning, Eanhmoving and Envimnmental Impactlhsessments - Yap

118.

Amend the draft Regulations for Earthmoving and Sedimentation in accord with the
1991 reviews of the Regulations by the Office of the Attorney-General. Enact the
regulations as soon as practicable.

119-

Enact Environmental Protection Agency Regulations offering specific environmental
impact assessment controls and requirements for all dwelopment projects pursuant to
Yap State Code Title 18, Section 1509. This effort should be coordinated and merged, if
possible, with a proposed new s)atem of development review recently submitted by the
Universiry of Oregon Micronesia Program.

l2O.

Although the University

of Oregon proposal suggests that part of the mst of the
development review process could be met by the developer's application fees, additional
State funding for increased staff and training costs will be required before effective
review could be accomplished.

(o,ii)

l2l.

This proposed coordinated development review prooess seems both sensible and
worthwhile. It would however, need to be coordinated with the environment impact
assessment slntem established under the Yap Environmental Quality Protectian Act.
Extensive consultation with the Departments and agencies responsible for
implementation of this proposal is essential, as is the considered development of clearly
worded and easily understood procedures.

122.

Code provisions regarding the issuance of building permis remain silent on specific
assessment criteria or environmental zoning requirements. The provisions refer to the
Yap Islands Proper Master Plan Area, an area not yet defined. Guidance for the
Commission is required, perhaps in the form of Regulations. Proper planning criteria
and guidelines for both the public and the Commission are desirable. Coordination with
the Environmental Protection Agency is also necessary.
C}IAPTER FIFTYSEVEN
Fisherics - Yap

123.

Assess the status of reef fish stocks and their availability to the local market; amend the
State Fishery Zone Act to address possible restrictions on the export of reef fish-

124.

Pass State legislation restricting

125.

Assess reef owners' desire to control spear fishing. Consider prohibiting spear fishing
with scuba equipment or flashlights on certain overused reefs-

gillnet fishing-

CTIAPTER FIFTTNINE
Coastal Ttne,

Maine and Reef Pmtection - Yap

126. The recently

drafted Marine Resources and Coastal Management Plan should be
reviewed by all State conservation and environmental departments and agencies, and
should be considered for final drafting and implementation.

127-

The wording used in the customary fishing exemption to the reef damage Code provision
allows FSM citizens to cause damage to reefs and other adjacent areas provided they are
exercising traditional rights. This provision should be strengthened by delineating which
specific traditional rights are covered by the exemption. A further amendment should

limit the complete exclusion of penons who have submitted environmental impact
assessment documents. Provision of environmental documentation regarding a
development project should not prevent enforcement of this Section if excessive reef
damage is still incurred.

l?3.

Both National and Yap State environmental leaders have recently been assessing the
benefits and appropriateness of using traditional enforcement s)6tems, including Chieft
and community leaders, rather than the western judicial system of enforcement.
Preliminary consensus favors using the western judicial system for oversight of largerscaled, non-traditional activities. Smaller-scaled traditional activities should be subject to
the traditional system of enforcement.

129.

Create "fisheries committees" for oversight of reef fisheries management. One
committee could be established for Yap Proper, and a second could be established for
the Outer Islands. This proposal increases the likelihood of both effective enforcement
of conservation measures and increased public awareness of environmental issues.

(xr/iii)

CIIAPTER SIXTY

Bidivenily hnsenation - Yap

conjunction with the National Government, and pursuant to jurisdictional
requirements set forth in the Joint Opinion of the Attorney-Generals of FSM and of the
four States, enact comprehensive legislation for the mnsolidation of species protection
and introduction of related habitat protection at the State level.

130. In

131.

Redraft and expand the Code provisions relating to the protection of turtles. The draft
Yap State Marine Resources C,oastal Management Plan offen the following drafting
suggestions in its September l99l working paper:

-

define the species involved, using the scientific, common English and vernacular
names;

-

ban the commercial sale of turtle products;
ban the collection of turtle eggs;

protect hatchlingg;
set out appropriate turtle capture methods and seasons;

protect turtle nesting and feeding habitats;
discourage the use of non-traditional vessels, including government vessels, to
facilitate turtle hunting; and
regulate customary usage and control.

Note:

The Marhe Resources Manogement Division is cunently working with the two Councils
Chiefs to develop suitable recommendations for new legislation in this area.

(iro()
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PART
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INTRODUCTION
CTIAPTER ONE

INTRODUCTION TO THE LEGAL REVIEW

1.1

Geography and people

The Federated States of Micronesia consists of 607 high volcanic islands and low-lying coral
islands and atolls extended over more than one million square miles of the Tropical Western
Pacific Ocean. Part of the east-west Caroline Archipelago, the nation's Exclusive Economic
Zone spreads from approximately 1 degree south to 14 degrees north latitude and 135 degrees
to 166 degrees east longitude. FSM's total land area, however, encompasses a mere 270.8 square
miles. Approximately 65 islands are inhabited by a population of just over 100,000.
A federation of four highly autonomous States (Chuuk, Kosrae, Pohnpei, and Yap), FSM hosts a
wide variety of island types and groupings, as well as a diverse population and cultural heritage.
The easternmost State of Kosrae consists of five closely-situated mountainous islands comprising
just over 40 square miles of land, and hosts a 1990 population of 7,369- Pohnpei State, with a
population of over 33,000, claims the highest mountain peak in FSM (791 meters) on its single,
large volcanic island. Twenty five smaller islands within a barrier reef and 137 coral atolls
complete the total land area of 133 square miles. Chuuk is the most populous State, with 49,163
people in residence in 1990. Chuuk includes seven major island groups comprising a land mass
of 49 square miles. Yap State has a population of just over 10,000 and a land area of 48 square
miles, including 44 large high islands, seven smaller islands, and approximately 134 outer islands
(Fint National Development Plan (lstNatDevPlan); pages 7-9; Scheuring 1991; Table 3.1-1.)
The people of the Federated States share with all peoples of the Pacific a deep and abiding
respect for the land and the sea, elements of which have provided them daily sustenance for
thousands of years. This fragile natural environment has been well-tended in customary
practice, providing a basis for subsistence living and for economic, social and cultural well-being,
FSM now faces threats to this natural resource base, including rapidly increasing population,
rising material expectations, demands for economic growth, and the depletion or degradation of
natural resources. A pressing need for comprehensive environmental management has arisen to
ensure that FSM's island resources are used in wayn that can be sustained and to further ensure
that significant resouroes are adequately protected.

1,2

The RETA Pmject

A Regional Environment Technical Assistance (RETA) Project was therefore initiated in 1990
to strengthen the capabilities of FSM and other Pacific countries in the area of environmental
management. Implemented under the umbrella of the South Pacific Regional Environment
Programme (SPREP), RETA reaches out to five Pacific nations: Federated States of
Micronesia, Republic of the Marshall Islands, C.ook Islands, Solomon Islands and the Kingdom
ofTonga.

RETAobjectives in FSM include:

(r)

developing a National Environment Management Strateg6

(2)

im plem

(3)

strengthening the FSM capability to achieve national and regional environmental
goals; and

(4)

increasing community awareness of the need for environmental protection.

enting relevant environm ental training and projects;

2

The National Environmental Management Strategr (NEMS) addresses these areas and

identifies the main environmental problems and issues confronting FSM. This kgal Review is
one component of the NEMS, and is designed to offer an overvierv of the pres?nt status of
environmental legislation in FSM and delineate future legal and administrative needs in
particular environmental areas.

13

The revierv of environmental legislation

The specific objectives of the Environmental Irgislation Review are to:

(1)

review oristing legislation and associated administrative structures
relating to environmental management;

(2)

critically evaluate the effectiveness

of this legislation in

in

FSM

addressing current

environmental issues; and

(3)

recommend amendments to existing legislation and, where appropriate,
recommend new legislation and structures, to more effectively address
environmental issues in FSM.

Environmental legislation is devised to help ensure that natural and cultural resources may be
sustained, for the sake of the-evoMng
as well as for effective use of that system by
-ecos)'stem
human beings. This generation and future
generations deserve to live and work in a safe,
healthy, diverse and uncontaminated environment. Recently, FSM has joined many nations in
its attempt to implement strategies fo_r "sustainable developmentn, which can be defined as using
resources to improvg the quality of human life while living within the carrying capacity oT
supporting ecological slntems.

t.4

Sustainable development

Under principles of sustainable development, a mmprehensive system of environmental law
should cover: land use planning and development control; sustainable use of renewable
resources, and non-wasteful use of non-renewable rqsources; prevention of pollution; efficient
use of energ4-control of hazardous substances; waste disposal, and conservaiion of species and
eco$)tstems through land-use management, safeguarding vulnerable speciei and a
comprehensive framewor\ of protected areas (Caring For The Earth; page 68). FSM
environment-al law presently addresses many alp€cts of these world-wide goali; the challenge to
present and future generations is to protect FSM's fragile ecosyntem by addressing them atl.-

CTIAPTER TWO

ENVIRONMENTAL CONVEIYTIONS AND TREATIES

2.L

Intmduction

Many intriguing legal questions have arisen over the last 15 years surrounding FSM's gradual
emergence as a free and independent nation from its former status as three of the six districts
within the Trust Territory of the Pacific klands G:mI); (refer to Chapter fV, National
Government, Section A1; for a listing of FSM independence dates.) One of the more
fascinating concerns surrounds consideration of United States treaties which bound FSM during
the United States'TTPI administration. Which bilateral and multilateral treaties bound FSM.
when did those bonds dissolve, and to which treaties ought FSM now accede?
FSM has maintained that the United Nations TTPI Trusteeship terminated on November 3,
1986, with the coming into force of the Compact of Free Association betrveen the United States
and FSM (discussed below at para 2.3). In late 1986, therefore, FSM filed a notice of Treaties
succession with the Secretary General of the United Nations to accede to certain international
treaties that were extended to the former TTPI. The United Nations Legal Advisor's Office
objected at that time, claiming the Trusteeship was not legally terminated until the Security
C,ouncil had so decided. As FSM has been admitted recently as a full member of the United
Nations, the point is now moot. A draft "Declaration Regarding Treaties Formerly Applied" is
therefore currently being formulated for Presidential approval and submission to the United
Nations.

In late 1987, FSM's Presidential Order No. 5 created a 'Working Group on Treaty Succession
and International Organizations" to review the 268 United Nations treaties and other
international agreements made applicable to the TTPI prior to November 3, 1986- The Working
Group was to make recommendations as to whether the bilateral treaties should be continued,
modified or terminated, as well as recommend whether FSM should confirm termination,
confirm succession, or accede or adhere to the multilateral treaties. Following FSM's
acceptanse as a member nation of the United Nations, the Working Group has been revitalized
and shall now begin the arduous task of treaty reviews.

2.2

Formerly applicable tresties

Until such time as a complete treaty review is accomplished, the draft 'Declaration Regarding
Treaties Formerly Applied'may state that:

*
*

*

FSM considers the application of all international agreements entered into by
the United States and made applicable to FSM by the United States pursuant to
the TTPI Trusteeship to have ceased; and

with regard to bilateral treaties applied to FSM, that FSM shall examine each
treaty and communicate its views, and in the meantime, FSM will continue to
observe the terms of each treaty, provisionally and reciprocally, when not
inconsistent with the letter or the spirit of the FSM C-onstitution; and
with regard to multilateral treaties previously applied, during the period of FSM
review, any party to the treaty may rely on the terms of such treaty as against
FSM, reciprocally, when not inconsistent with the letter or the spirit of the FSM
Cnnstitution.

A review of the 268 U.S. treaties and other international agreements made applicable to the
TTPI, and hence FSM, reveal a number of environmental accords. Among the more prominent:

4

*
*
*
*

Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter, with Annexes and Protocol of Novembet 2, 1973. Done at London,
Mexico, Moscow, and Washington, December 29, 1972;

Protocol of 1978 relating to the Intemational Convention for the Prevention of
Pollution from Ships, 1973, with Annexes and Protocols. Done at London,
February 17,1978;
Treaty on the Prohibitian of thc Emplacement of Nuclear Weapons and Other
Weapons of Mass Destntction on the Seabed and, the Ocean Floor and in the
SubsoilThereof. Done at Washington, lnndon, and Moscow, February ll,L97l;

Conventian

on the Prohibition of Military or any other Hostile

IJse of

Environmental Mdifrcation Techniques, with Annex. Done at Geneva, May 18,
1977;

*

*

ume!1t relating to the Conduct of a loint
4n
Research and

Program of Marine Geoscicnfu
Mineral Resource Studics of the South PactJ-rc Regian,with Annexes.
Signed at Suva March 12,7982 with Related Agreement signed at Washington,
September 19, 1984;

Intematianal Plant Protection Convenion with
December 6, 1951;

*
*

Annex. Done at

Rome,

Convention on Internatinnal Trade in Endangered Specics of WiA Fauna and
Flora,with Appendices. Done at Washington, March 3, L973;

Convention on Long-Range Traruboundary
November 13,1979.

Air Pollution Done at Geneva,

The Federated States of Micronesia is signatory in its own right to a number of international
Conventions and treaties relating to environmental concerns.

23

Compact of Free Association

The preeminent international document in FSM is the Compact of Free Association between
the Government of the United States and the Government of the Federated States of
Micronesia (the Compact). The Compact defines the relationship between the two sovereign
nations fgltowing the termination of the July 18,1947 United Nations Trusteeship administered
by the United States. On October 1, 1982, the Government of the United States and the
Government of the FSM concluded the C.ompact, establishing a relationship of Free Association
between the nvo governments. The people of FSM approved free association status in
accordance with their constitutional processes, and in a United Nations-observed plebiscite on
June 21, 1983. The United States C,ongress passed the agreement on January 14, 1986 (Public
Law 99-?39, 99 Stat. 1770). The Compact went into full force and effect on November 3, 1986.
The C.ompact broadly empowers FSM to join the mmmunity of independent nations in the
conduct of its domestic and foreign affairs, while the United States is given responsibility for
external military defense and security matters. The United States further agreed to provide
annual financial grants to FSM during the fifteen year period of the C.ompact for certain stated
purposes. The grants are distributed through a separate nMemorandum of Understanding with
Respect to the Division of Grant Assistance" berween the National and four State Governments,
with apportionment to the States reflective of population distributions. Annual grants totalled
approximately $90 million for the first five year Compact period; the second 6ve year period
amount droppe_d to approximately $70 million at the beginning of the 7991-92 fiscal ye-ar. A
further drop in funding levels will occur in October, 1996, ushering in the final five year Compact
grant period.

5

Under Title One, Article VI of the C.ompact, the United States and FSM Governments have
pledged to npromote efforts to prevent or eliminate damage to the environment and biosphere
and to enrich understanding of the natural resources of the Marshall Islands.n To carry out this
policy, the United States agreed to:

*
*
*

Continue to apply the environmental controls in effect on the day preceding the
effective date of ihe Compact to its continuing activities, until thosb contro[ are
modified. (Compact Section t6t (a)(1))

Apply the United Sutes National Environmental Protection Act to its activities in
FSM as if the Federated States of Micronesia were the United States. (Section
t61(a)(2))
Apply environmental standards that are substantively similar to those required in
6 enumerated United States environmental statutes when conducting activities
requiring the preparation of a United States Environmental Impact Statement.
(Section 161(a)(3))

*

Develop appropriate mechanisms, including regulations or other judicially
reviewable standards and procedures, to regulate its activities governed by
Section 161(a)(3). The alternate standards must account for the nspecial
governmental relationship' between the FSM and the United States, technical
support from appropriate United States environmental agencies is required in
the development of the standards, and FSM must be given the opportunity to
comment during their development. (Section 161(a)(a))

Reciprocally, the Federated States, under Section 161(b) of the C.ompact, has an obligation to
develop and enforce environmental protection standards and procedures substantively similar to
those of the United States for those activities substantively equivalent to United States activities.
Such standards shall take FSM's particular environment into account.

2.4

SPREP C-onventinn

As a member government and active participant in the South Pacific Regional Environment
Programme (SPREP), FSM was among the first countries to ratiS the Conventi.on for the
Protection of the Natural Resources and Envi.ronment of the South Pacrfic Region (SPRE'P
Convention) and its two related protocols:

*

Protoml for the Prevention of Pollution

of the South Pacific

Region by

Dumping; and

*

Protocol concerning cooperation
South Pacific Region.

in C.ombating Pollution Emergencies in the

Ratification of the SPREP Convention occurred on November 29,1988, as did the ratification of
the Protocol on Pollution Emergencies. Ratification of the Protocol on Dumping occurred one
year earlier, November 29,19f37. The Convention's goals are to prevent, reduce and control
pollution resulting from vessels, land-based sources, sea-bed activities, discharges into the air,
disp_osal of toxic and non-toxic wastes, testing of nuclear devices and mining. Fuither protection
for fragile ecosystems and endangered species are contemplated.

2.5

Driftnet Pmhibition

On June 14, !990, the C-ongress ratified the Convention for the Prohibition of Fishing with Iong
Driftnets in the South Pacific, including the Protocols and associated instrumCnts to the
Convention (C-ongressional Resolution 6-90). The C-onvention entered into force in FSM on
November 9,1990 with the deposit of the ratification instrument in Wellington, New Tnaland.
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The C-onvention prohibiting long driftnet fishing was developed as a result of recent marine
protection con@rns voiced by a number of independent?acific countries. The Convention was
iormulated during a series of international meetings, and was adopted in Wellington, New
Tsaland on Novemb er 29, 1989.

2.6

llnilcd

Nations C-onvention on

tlu law of tle

Sea

This C-onvention provides a focus for international ocean-related activities and for marine affairs
in general. It has exerted an immense and ever-widening influence on countries' conduct of
marine affairs. Across the globe, states are increasingly resorting to the seas and oceans to
supplement their developmental needs. This increased maritime activity has led to a marked
trend towards the establishment of maritime regimes consistent with the norrns embodied in the
C-onvention. Those norms include jurisdictional statements regarding the territorial sea, the
contiguous zone, the Exclusive Economic Tnne (EEZ), continental shelf and the areas of midocean archipelagic states. The adoption by the C,onvention of a 12-mile territorial sea
constitutes a major contribution to international maritime law.

A number of Articles speak to the protection and preservation of the marine

environment.

Pursuant to Article 202 of the Convention, States are required to provide appropriate assistance,
directly or indirectly, to developing States concerning the preparation of environmental impact

assessments. International aid organisations have focussed attention recently on the
development of environmental impact assessment requirements in the developing world and on
appropriate implementation and enforcement schemes. International discussions and
agreements concerning pollution from ships, pollution from radioactive substances, oc€an
dumping, and marine pollution research and monitoring have all benefited from the framework
established by the Law of the Sea Conventian.
FSM deposited its instrument of ratification of this important maritime Convention with the
United Nations on April29,7997.

2,7

Anticipated Ratifications

FSM is still a very young country, and has therefore not yet ratified a number of proposals of
interest to its environmental community. Informal discussions in government circles have
indicated some political interest in ratification of the following agreements:

*
*

Convention on Intemational Trade in hdangered Specics (CITES Conventian);
Convention on Conservati"on of Nantre inthe South Pacifrc (Apia Conventian).

PART 2

NATIONAL GOVERNMENT
CIIAPTER THREE
CONSTITUTIONAL AND ADMINISTRATTVE STRUCTURE

3.1

Brief Histoty of Governance

Over 3000 years ago, Micronesian and Polynesian sailors and navigators.arrived and settled in
what is now referred to as the Federated States o[ Micronesia. The origins of the settlers is as
diverse as the varied cultural groups and eight major indigenous languages now Present on the
islands collectively called FStvt. Government structures emerged, based on the traditional rights
and obligations o[ extended family and clan systems. These-social and governance systems were
frequent'iy based on discussion, consensus, and shared work toward a common goal under the
guidancebf traditional leadenhip. The unique Pacific customary slntem.of n^or-confrontational
iecision making and dispute resolution continues to this day alongside FSM's more recent,
C-onstitutionaUy-6un6ated sptem of democratic governing principles.
European colonial and legal control over FSM can be traced to the Treaty of Tordesillas between
the Kingdoms of Spain and Portugal in 1494, in which Spain was ceded orvnership of Micronesia
in i15 e;tirety. Four centuries lat-r, as the German govern-ment-expanded. its trading_interests,
disputes in the region between Spain and Germany cu_lminated in a settlement _by Pop_e-Iro
Xfif. 1'ne 1885 se-ttlement divided the Micronesian region, placing the "Caroline Islands" (now
FSM) in Spanish possession, and offering up the present-day Marshall lslands. to the Germans.
fne tispuie was'tinally settled after the Spanish-American war of 1898, when the German
go".rnm"nt bought thb remainder of the Spanish possessions in Micronesia (Spennemann;
reez).
European social and cultural influences on FSM can be traced back to explorations of the 16th
century- But because FSM was not in the path of early_ colonial trade routes across the Pacific, it
was spared substantial western cultural iontact until the 19th century, when American and
European traders, whalers and missionaries began visiting and settling on some of the Caroline
Islands (Scheuring 1 99Q Sectio n 2-3.2.2)-

at the beginning of World War I, Japan invaded the Caroline Islands and Germany
withdrew. In 1920,1he Gague of Nations gave Japan a Mandate to administer the islands as the
occupying power. Japan ldmini.t..ed the islands of what is now the Federated States of
Micrbnes'ia'until the outbreak of World War II in the Pacific, during which United States military

In

1914,

forces captured FSM from JaPan.

The United Nations and the United States Congress approved a Trusteeship Agreement in 1947
creating the Trust Territory of the Pacific Islands (ITPI), integrating present-day FSM with the
Northein Marianas, the Mirshall Islands and Palau. The Agreement entrusted the Micronesian
Islands previously administered by the Japanese under the.1920 Mandate to the United States as
Trustee. The United States Department of the Nary administered the Trust Territory trom 1947,
to 1951, at which time administration was transferred to the United States Department of
Interior.

In 1fti5, in a first step toward self-government, the Congress of Micronesia

was formed,
comprising elected repiesentatives from all island e1oury lf the Trust Territory Although the
Congress Exercised brbad legislative authority over the TTPI, its actions were subject to veto by
the tlnited States, as Administering Authority. In short time, preliminary negotiations with the
United States concerning "Free Associationn were undertakenOn July 12,Lg7l,voters in the four TTPI districts that now cgTqLI. -ryM ratified a Constitution
drafted by an elected constitutional Convention. On May 10, 1979, following nationalelections,

I
the National and State Governments of FSM were installed and the C-onstitution of the
Federated States of Micronesia took effect. The Government of the Federated States of
Micronesia was established on that date as a distinct, self-governing political entity.
FSM has been a fully free and sovereign nation since the Compact of Free Association between
the Government of the United States of America and the Government of the Federated States
of Micronesia (C,ompact) came into effect on November 3, 1986. The United Nations Security
Council terminated FSM's Trusteeship status on December 22,1990 (mnsidered by FSM as a
legal recognition of established fact). On September 17, 1991, the General Assembly of the
United Nations at its 45th Session adopted a Resolution admitting FSM as a member nation.

FSM is now a newly-independent constitutional democracy. The fundamental law of FSM is
contained in its Constitution, effective May 10, 1979. The C-onstitution sets forth a democratic
s)4stem of government that mntains aspects of both Western and traditional governing
structures.

3.2
3.2.t

National Constitution
General Overview

The Constitution of the Federated States of Micronesia was established, like all constitutions, as
an act of inherent sovereignty. The people of Micronesia therein affirmed their wish to make
one peaceful nation of many islands, to respect the divenity of their cultures, to preserve the
heritage of their past, and, having been ruled by other nations, to become the proud and
permanent guardians of their own islands (Preamble, C-onstitution of the Federated States of
Micronesia (hereafter: Nationa I Constitution )).
The National Constitution, as an expression of the supreme law of FSM, establishes a system of
democratic governance at the national, state, and municipal levels. Each of the four States is
required to have its own democratic constitution (National C-onstitution, Article VII); those
Constitutions shall be reviewed at the start of each State Chapter in the present document.

The National Constitution delineates territory and citizenship rights of FSM, sets forth civil
liberties protection under a "Declaration of Rights" akin to the United States Bill of Rights, and
envisions three separate branches of government: kgislative, Executive, and Judicial. To the
extent that this C.onstitution is modelled on the U.S. Constitution, FSM case law presumes
identical phrases to have the same meaning given to them by the U.S. Supreme Court (FSM v.
Jonathan,2 FSM Intrm. 189, 193-94 (Kos.) 1986)) (Tammow v. FSM,2 FSM Intrm. 53,5G57
(App. 1985)). C,oncurrently, it is presumed that differences in language reflect a conscious effort
by the framers to travel a different path (FSM Development Bank v. Estate of Nanpei,2 FSM
Intrm. 217, 219 (Pon. l!)86)).
Environmental declarations include:

*
*

Prohibition of testing, storing, using, or disposing of radioactive, toxic chemical,
or other harmful substances within FSM, without the express approval of the
National Government (National C-onstitution, Article XIII, Section 2);
requirements that net revenue derived from ocean floor mineral resources
exploited under the National Government's power to regulate exploration and
exploitation of marine resourc€s beyond 12 miles from shore be divided equally
between the National Government and the appropriate State Government; and
transitional provisions keeping statutes of the former Trust Territory in effect,
including environmental statutes and subsidiary regulations, except to the efient
three such statutes are inmnsistent with this C-onstitution, or amended or
repealed (National C-onstitution, Article XV, Section 1). Amendment or repeal
may be implicit (FSM v. Albert, 1 FSM Intrm. 14, L6 (Pon. 1981)).
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3.2.2

Traditional Aspects of the C-onstitution

While installing western concepts of individual rights and freedoms, the National C-onstitution
equally remgnizes traditional a$pects of governance. The deep Micronesian respect for and
recognition of traditional management structures is embodied throughout the National
Constitution. Frequently this recognition coexists in the deraeloping Pacific with an historic
respect for the traditions of the people regarding protection and mnservation of the land, sea
and air. lndeed, Article V not only honours the function of traditional leaders "as recognized by
custom and tradition", but in Section 2 permits the traditions of the people of FSM to be
protected by statute. If challenged as violative of civil rights protection embodied in Article fV,
the "protection of Micronesian tradition shall be considered a mmpelling social purpose
warranting such governmental action' (National Constitution, Article V, Section 2).
Strong protective language continues in Article V, Section 3, which allows the establishment of a

"Chamber of Chiefs" consisting of traditional leaders and ele*ted representatives. Resolution
No. 32 of the Micronesian Constitutional Conventian adopted October 24, 1975, further states
that the clear intention of Delegates was not to affect adversely any of the relationships which
prevail between traditional leaden and the people of Micronesia, nor to diminish the honour
and respect due to them.
Finally, traditionalland alienation protection is embodied in Article )OII- Non-citizens may not
acquire title to land or waters in FSM; lease agreements for the use of land for an indefinite term
by a non-citizen, a corporation not wholly owned by citizens, or any government, is prohibited
(National Constitution, Article XIII, Sections 4 & 5 (as amended in 1991)). Again, mnstitutional
support for traditional and communal land tenure s5ntems often translates into increased regard
for sustainable use and customary protection of the environment.

3.2.3

Executive Powers

The nation's executive power is vested in the President. Elected by Congress for a four year
term and limited to no more than two consecutive terms, he or she is head of state and is
charged with a number of dutie.s consequent to that office. The President appoints all judges,
ambassadors, and principal officers of executive departments in the National Government.
Executive departments are established by statute; Subsection 3 of this Section sets forth all
national executive departments and offices (National C.onstitution, Article X).

3.2.4

Judicial Powers

National Government judicial power is vested

in a

Supreme

Clurt and inferior

courts

established by statute. The Supreme C-ourt consists of the Chief Justice and not more than five
associate justices. The investiture of the first Micronesian Supreme Court Associate Justice
occurred in late January, 1992-

Appointed by the President, the Chief Justice is the chief administrator of the national judicial
publish and amend rules governing the national courts. In deference to
custom, Court decisions are constitutionally required to be mnsistent with Micronesian customs
and traditions, and the social and geographical configuration of Micronesia. In a 1991
Constitutional amendment the FSM populace, in an endorsement of national sovereignty and
maturity, chose to require the Court to consult and apply case law from the Federated States of
Micronesia when rendering a decision (National C.onstitution, Article )il (as amended)).
s)xstem, and may make,

3-2.5

IegislativePowers

The legislative power of the National Government is vested in the C-ongress of the Federated
States of Micronesia. The Congress includes one member elected at large from each of the four
States, and additional members elected from congressional districts in each State apportioned by
population. Any State may provide that one of its seats is set aside for a traditional leader
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instead of one representative elected on the basis of population. Members elected at large on
the basis of State equality serve a four year term; all other members serve a two year term
(Public Law 4-M, propoaing to amend the Constitution by providing a four year term for all
members was defeated in a general election held March 3, 1987).
Each member of Congress may cast one vote, exc€pt on the final reading of Bills. To become
law, a Bill must pass first reading with a two-thirds vote of all members, and then pass final
reading on a two-thirds vote of all State delegations, each delegation having cast one vote. A
further example of the strength and independence of the federated States is the ability of
Congress to override a Presidential veto by not less than a three-quarter vote of all the state
delegations, each delegation casting a single vote (National Constitution, Artiele tX).

3.2.6

Allocation of Powers

Constitutional jurisdictional questions have become a major stumbling block to the
establishment of effective environmental controls in FSM. One of the central legal questions to
emerge concerns the delegation of powers between State and National Governments to regulate
the environment.
Constitution defines a national power as a npower expressly
delegated to the National Government, or a power of such an indisputably national character as
to be beyond the power o[ a state to controln. Powers not expressly delegated to the National
Government or prohibited to the states are considered state powers (National Constitution,
Article VIII, Section 2). The framers believed that State officials would have greater knowledge
of use, local custom and expectations concerning land and personal property, for example, and
they therefore would be better equipped to control and regulate those matters (In re Nahnsen, I

Article

VIII of the National

FSM Intrm . 97, 1A7, 109 (Pon. 1982)).

Article IX, Section 2 expressly delegates a long list of powers to Congress, including such
environmentally-related powers as the regulation of interstate commerce, navigation and
shipping, and the regulation of the ownenhip, exploration, and exploitation of natural resourres
within the marine space of the FSM BE'yOND 12 miles from island baselines- Regulation of
natural resources within the marine spaw from island baselines out to 12 miles has traditionally
been considered the province of the States. This jurisdictional split has created a situation with
no end of legal entanglements and jurisdictional impediments to National and State
enforcement efforts in the protection of marine resources.

To further muddy the waters, the regulation of the nenvironment" is not expressly mentioned in
the National C-onstitution. By past practice and policy the National Government has defined the
term nenvironment" narrowly, considering the power to regulate the environment enveloped
within the power "to promote education and health" (National Constitution, Article IX, Section
3 (before 1991 amendment)). Indeed, the National Department of Human Resources does
presently regulate education, health, and environmental concerns of a public health and
sanitation nature. The power to regulate education and health has, by a Constitutional
Amendment in 1991, been moved from its former place as a power which may be exercised
concurrently by Congress and the States, to its new resting place as an exclusive power, expressly
delegated to the national Congress. Article IX, Section 2, has now been amended to expressly
require C-ongress nto promote education and health by setting minimum standards, coordinating
state activities relating to foreign assistance, (and) providing training and assistance to the
states....n

If indeed, neducation and healthn includes the mmplete concept and definition of environmental
protection, State environmental regulations are now imperilled. Proponents of State authority,
however, assert that as the power to regulate the "environment" is not expressly delegated to the
National Government, such power falls within State control. Defenders of an interpretation

favouring national jurisdiction counter that Article V, Section 2, allowing protection of
Micronesian tradition by national statute, Article VI[I, Section l, permitting a national power to
be defined as a power of indisputable national character, and Article X[I, Section 1, recognizing
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the National Government's obligation to provide education and "health caren, may all be used by
the National Government to regulate the environment, despite any exclusive jurisdiction claimed
by the States.
I-e,gal concems regarding these constitutional ambiguities may well be satisfied by future Court
determinations. Until that time, however, the legal uncertainties regarding appropriate National
and State jurisdiction have dovetailed with administrative uncertainty regarding Departmental
authority and reduced funding to limit the development of a comprehensive environmental
policywithin FSM.

Further, the lack of certainty regarding the appropriate venue for environmental management
controls has created both under and over-regulation. In some instances, two sets of very similar
regulatory instruments control the same behaviour, one at the National and one at the State
level. In other instances, no law is created, or no jurisdiction enforces the law (Phelan; LWZ).

The lack of current constitutional clarity concerning conservation is most appropriately

maken. To that end, a Working Group called the
"kgal Task Force on a Joint Attorney General's Opinion" was convened during the FSM
National Seminar on Environmental Planning and Management for Sustainable Development,
held on February 5-7, 1992 in Palikir, Pohnpei. In an unprecedented meeting between legal
addressed by FSM legal counsel and policy

representatives of the National and four State Governments, preliminary work was begun on the
formation of a Joint Attorney General Opinion between the National Government and each of

the four States to disentangle competing jurisdictional claims in L5 separate areas of
environmental law.

If such a document of first impression is issued, it will be based on careful examination of
comments by Constitutional framers found in the Journals of the First and Second
Constitutional Conventions, and will not include statements of policy. It is the hope of the
Working Group that a fresh, joint analpis of the appropriate legal placement of government
environmental protection powers would assist both State and National planners in the formation
of future poliry decisions (Phelan; 1992). It is the belief of this consultant that such a document
would be a remarkable fint step toward building a coherent legal framework of environmental
controls.

33

Administralive Structurrs

As environmental issues reach across a broad spectrum of governmental concerns, most of the
national Departments touch at least tangentially upon conservation matters. At the present
time, the Department of Human Resources has followed the National Government lead in
environmental protection, linking it to health and sanitation efforts. The term "environmentn,
however, has come in the past decade to include many areas in addition to public health
protection. A broad array o[ differing environmental concerns, therefore, now crop up within
other Departments in a relatively unstructured fashion. With little linkage between
Departments regarding these emerging environmental issues, and little funding available to start
new programs and Divisions, a coherent National Government response to varied environmental
issues has been difficult to formulate.

Iradership on environmental protection concerning nature conservation, biodiversity, tourism,
sanitation and cultural heritage is currently split betrveen Departments. The Office of
Administrative Services hosts the Division of Archives and Historic Preservation. The Office of
Planning and Statistics prepares development plans and goals, often without reference to the
conservation and long-term sustainable management of natural resources. The Department of
Resources and Development has been granted oversight of marine and land-based re^sources.
The Department o[ External Affairs often represents FSM at regional and international
intergovernmental meetings concerning environmental issues such as global warming and
biodiversity. Additionally, the Department of Human Resources must stretch its budget to
include attention to the nation's pressing educational and medical needs as well
of a system of environmental controls.

as

establishment

12

In the desire to explicate the full present national administrative structure regarding
environmental oversight, and in the understanding that bits and pieces of environmental concern
float within and between numerous Departments, this Review now briefly describqs all National
Government Departments and Offices.
Section 203 of Title 2 of the Code of the Federated States of Micronesia (FSMC) establishes the
departments and offices which constitute the Executive Branch of the Government of the
Federated States of Micronesia. Section 206 of Title 2 provides that the President shall, by
administrative directive, establish the duties, responsibilities and functions of the Executive
Branch. Presidential Order No. 1 (as amended), taking as its authority the Constitution and the
Code, sets forth the duties, responsibilities and internal organization of executive departments
and offices.

The Executive Branch is divided into ten Departments, each of which is then divided into
Divisions. Presidential Order #1 describes the national departments and offices as detailed in
the following paragraphs.

3.3.1

Department of External Affairs

Responsible for the establishment and conduct of national relations with foreign governments
and other entities, this Department establishes missions abroad as necessary upon consultation
and approval of the President, as well as advising State and National officials of policies to be
observed in the international arena. The Department includes:

*
*

the Division of United States Relations, which serves as a channel for diplomatic
and trade relations between the FSM and the United States; and

the Division of International Affairs, which establishes and conducts relations
with foreign governments, regional and international organizations, and quasigovernmental organizations other than the United States.

3.3.2

Department of Finance

This Department is responsible for the receipt, custody and expenditure of funds and for
advising the President and other officials on financial matters. The Department is further
responsible for negotiations with national and international financial institutions concrrning
grants, loans and financial aid of any description to the FSM National Government or to the
States. AII financial aid requests generated by the National Government or constituent States,
including requests to the Asian Development Bank, the International Monetary Fund, and the
World Blnk, are processed by this Department. The Department includes:

*

the Division of Accounting, which maintains accounting records, manages the
National Treasury, and establishes financial management policies and
procedures;

*

the Division of Revenue. which assesses and collects taxes on incomes and local
revenues;

the Division of Data Processing, which produces and maintains records and other
accounting documents;

the Division of Investment Management, which manages all funds eligible for
investment within the National Treasury; and

the Division of Customs, which administers the FSM customs lann, collects
import duties, controls importation of prohibited substances, and conducts
agriculture quarantine inspections at ports of entry.

13

3.3.3

Department of Resources and Development

This Department supports and regulates the development of the national economy and the use
of natural resources, including human resourc€s, to the extent that the National Government
controls these functions. The Department advises the President and other officials on economic
policies strengthening the National economy. All functions and duties are offered within the
limits of available resources. Divisions include:

*

*

the Division of Agriculture, which, upon request, provides technical and other
assistance to the States in their agricultural development sewices, liaises with
international agricultural bodies, conducts agricultural research and development
projects, and establishes national agricultural quarantine regulations;

the Division of Marine Resources, which provides technical, advisory, and
support services to the States and the National Government in their fisheries
development services;

*

the Division of C.ommerce and Industry, which encourages foreign investment
and tourism, regulates insurance companies, regulates foreign business and
foreign investment, registers corporations, and provides technical assistance to
the States; and

*
3.3.4

the Division of Labor, which issues permis to non-rssident workers and analyzes
national human resources needs.

Department of Transportation and Communications

Responsible for the regulation of interstate and international sea and air transportation, this
Department further controls operations of vessels and aircraft belonging to the National
Government and is responsible for the regulation of the radio frequency spectrum in accordance
with national and international law. The Department includes the following subdivisions:

*

the Division of Marine Transportation and C-ommunication Affairs, which
coordinates a nationwide sea transportation sptem, manages the day-today
administration of all National Government vessels except those used for marine
surveillance, inspects all marine equipment, and assists State Governments with
marine transportation needs;

*

the Division of C,ommunications, which controls and licenses radio
communications in the FSM, discharges treaty obligations, including application
of the provisions of the Intemational Telecommunications Union Conventions,
Regulati.ons and Recommendations, and participates in regional and international

meetings concerning the development and administration of
telecommunications: and

the Division of Civil Aviation, which develops and regulates air navigation and
civil aviation operations, and promotes adequate air services in the FSM through
close coordination with contract carriers.

3.3.4

Office of the Attorney General

This Office serves as legal counsel to the Executive Branch, provides law enforcement services
and issues passports. Subsidiary divisions include:

*

the Division of I-aw, which advises the President and other Executive Officials in
interpretation and application of laws, issues formal legal opinions on questions

raised by the President, members of C-ongress, and Heads of the Departments
and Offices of the National Government, drafts legislation, prepares a code of
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public regulations, and reviews and makes recommendations on bills passed by
the C-ongress;

*
*

the Division of International l-aw, which advises the Department of External
Affairs, reviews international agreements and treaties, and drafts legislation and
other Executive Branch documents relating to foreign affairs;
the Division of Utigation, which represents the National Government and its
agencies in civil and criminal litigation, and advises on appeals, settlements, and
other litigation;

*

*

*
3.3.5

the Division of Security and Investigation, which enforces laws dealing with
offences against national jurisdiction and, jointly with State authorities, with
major crimes, maintains a central record of identification, liaises between State
public safety agencies and police agencies of outside jurisdictions for training,
extradition, identification, the location of missing persons, provides executive
protection services for the President and other executives, provides security
services at the National Capitol, and provides assistance, when possible, to the
State public safety services;
the Division of Marine Surveillance, which enforces laws governing activities with
the Exclusive Economic Zone, enforces the, conducts search and rescue
operations, operates patrol vessels, provides technical assistance to State marine
surveillance and conservation programs, search and rescue units, and drug
enforcement agencies, and, in coordination with the Department of External
Affairs, maintains liaison with foreign governments to exchange information and
facilitate the extradition of foreign violators of laws governing the Exclusive
Economic Znne and the Controlled Substance Acf; and
the Division of Immigration, which regulates entry of aliens into the FSM.

Office of Budget

This.Office _prepares and reviews the executive budget, plans management improvements,
provides budgetary controls, monitors the administration of all foreign-assistance,-and advises
the Executive Branch regarding budgetary and management matten. Subdivisions include:

*

the Division of Budget Preparation, which compiles budgetary estimates and
prepares apportionment and allotment schemes, and prepares supplementary
budgetary and appropriation requests and other material related to the budget
process;

*

*
3.3.6

the Division of Administrative Management, which evaluates and makes
recommendations for improving the structure, procedures and work methods of
National Government agencies, and drafts the administrative manual of the
National Government; and
the Division of Grants Management, which establishes and maintains budgetary
controls on the administration of all foreign assistance, and compiles information
on all funds received by the FSM for economic and social development.

Office of Administrative Services

This Office is responsible for administering the personnel s)atem, advising executives on
employment and _pay policies, serving as custodian of National Government personal property,
maintaining the National Archives, and providing leadership for efforts to preserve Miironesian
culture and history. Internal subdivisions include:
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the Division of Personnel Administration, which administers the National Public
Service Sptem;

the Division of Training, which identifies training needs of the National Public
SeMce and organizes such training;
the Division of Property and Supply, which procures supplies for the use of the
National Government, establishes regulations for procurement, maintains
inventory records, administers the program providing housing for qualified
employees, and provides fior the upkeep of National Government property and
routine office services;

the Division of Archives and Historic Preservation, which microfilms
governmental records, keeps such remrds safe, and exercises the powers of the
National Government regarding historic and cultural preservation; and
the Division of Maintenance, which provides maintenance and motor pool
services to the FSM Capital

3.3-7

phpical facilities.

Office of Planning and Statistics

This Office is responsible for drafting and monitoring the implementation of national and
sectoral development plans. Subdivisions include:

the Division of Planning, which prepares development plans, goals

and

objectives;

the Division of Statistics, which collects statistical data and conducts population
censuses; and

the Division of Construction Review, which inspects National Government
construction projects.

3.3-8

Department of Human Resources

This Department promotes education and health. Educational functions include setting national
education standards, ensuring teacher training, issuing teacher certificates, encouraging the
teaching of vernacular languages and assisting the States and the FSM Board of Education.
Health functions include oversight of programs to improve and maintain environmental and
sanitation conditions, providing a comprehensive health plan, managing health training and
setting health care standards. Internal subdivisions include:

*

the Division of post-Secondary Educational Development, which establishes
administrative guidelines, publishes data, assiss the administration of the
C.ompact Scholanhip Program administen the National Student l-oan RevoMng
Fund Program, and provides various post-Secondary student services;

*

*

the Division of Blucational Program Development and Research, which
coordinates education programs, provides data on the conditions of education in
the FSM, develops minimum curriculum standards, certifies teachers and
provides technical services to the States;
the Division of Medical Care, which provides support and specialty services to
State hospitals, manages medical consultation team visits, provides epidemiologic
services to the States, compiles medical and health status reports and licenses
health professionals and medical practices;
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the Division of Preventive Health, which provides immunization, nutrition,
health education and handicap sewices, coordinates and manages

environmental, sanitation, and water activities, assists the States with community
health initiatives, and coordinates United States and other foreign assistance
health programs; and

the Division of C,ommunity Sewices, which provides technical assistance to the
State Departments of Blucation regarding all educational assistance programs,
and oversees special community health, geriatrics, food services, and other social
Programs.

3.3.9

Office of Public Defender

This Office is responsible for legal representation
Attachment to the Executive Branch

is

in criminal and specified civil

only for purposes of administrative support.

cases.
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Such a permitting system may be found in regulations either drafted pursuant to the FSMEPA

parent Act, or saved under FSMEPA from former Trust Territory legislation. Transition
provisions within FSMEPA ensure continuity between FSMEPA and the former Trust Tenitory
Environmental Quality Protection Act (Title 25, Federated States of Micronesia Code (FSMC)),
including a requirement for continued compliance with its subsidiary regulations until such time
as they are amended or repealed. All references to Trust Territory officials and boards are
transferred to the functionally equivalent entity of the National Government (FSMEPAT Section
19 and 1e(4)).

Indeed, the present s)6tem of environmental control within FSM rests heavily on regulations
promulgated during the Trust Territory era; of eight subsidiary regulations to FSMEPA six of
them are adopted Trust Territory legislation. The eight subsidiary environmental instruments to
the FSMEPA are summarized in paragraphs 4.1.2-3.1.3, below.

i

Air Pollution Control Standards & Regulations (Trust Territory
(TIC)
Code
Title 63, Chapter 13, Subchapter VIII), Pollution Control, at
Trust Tenitory

paragraph 4.1.2, below.

*
*
*
*
*
*
*

Trust Tenitory Pesticides Regulations (TIC Title 63, Chapter 13, Subchapter [V),
At Subsection 1, Pollution Control, at paragraph 4.1.3, below.

Public Water Supply Systems Regulations (TIC Title 63, Chapter 13, Subchapter
lI), at Water Quality - National, Chapter 5, paragraph 5.1-2, below.
Marine and Fresh Water Quality Standard Regulations (TIC Title 63, Chapter 13,
Subchapter VII), at Water Quality - National, Chapter 5, paragraph 5.1.3, below..
Trust Teffitoty Solid Waste Regulatians (TIC Title 63, Chapter 13, Subchapter VI),
at Waste Management, National, Chapter 6, paragraph6.7.2, below.

Toilet Facilities and Sewage Disposal Regulations (TIC Title 63, Chapter L3,
Subchapter V), at Waste Management, National, Chapter 6, paragraph 6.1.3,
below..
FSMEPA Earthmoving Regulations, atZnning, Earthmoving, and Environmental
Impact Assessments - National, Chapter 7, paragraph 7.1.1, below.

FSMEPA Environmentol Impact Assessment Regulatians, at Znning,
Earthmoving, And Environmental Impact Assessments - National, Chapter 7,
aragraph 7.1.2, below.

Two other general aspects of FSMEPA, State liaison and enforcement measures, merit attention
before specific areas of environmental protection are enumerated- National Government
efforts at State liaison take many forms in the environmental arena, including National
Constitutional amendatory language (See paragraph 3.1.1 above) and scattered language in the
FSMEPA Section 12 of FSMEPA authorizes the Secretary o[ Human Resources to enter into
written cooperative agreements with the States or State agencies for the purposes of providing
funds to the States, collecting data on local needs, and transferring authority to the States to act
as agents of the National Government in implementing environmental programs at the State
level. Such delegations of function may be reassumed by the Secretary of Human Resources by
written notice, if the delegation results in termination of any financial grant (FSMEPA,, Section
r2(2)).

Ample enforcement powers are authorizzed pursuant to Section 15 of the Act. Any penon
violating any provisions of FSMEPA or its promulgated regulations, permits, or orders is subject
to enforcement action by the Secretary. Such action may include:
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An order to cease and desist from the violation;
An order to clean up or abate the effects of any pollutant;
Imposition of a civil penalty up to $10,000 for each day of the violation, to be
paid to the National General Fund;
Commencement of a civil action in the Trial Division of the FSM Supreme Court
to enjoin the violation;
C.ommencement of a civil action in the Trial Division of the FSM Supreme C-ourt
to mllect damages; and

*
4.L.2

C-onducting a public hearing, with adequate notice, to determine the authenticity
of the facts upon which the alleged violation is based.

FSMEPA Subsidiary Regulation - Air Pollution

FSMEPA requires the Secretary of Human Resources to abate pollution of the air (FSMEPA
Section 11(4)), establish criteria for classifying air accordance with-present and future uses
(FSMEPA"'SiiCtion 11(5)), and administer a irermitting sptem for]he.dischalelby.aqy person of
any pollutant into ttrd iir (FSMEPA Seclion 11(6)). Trust Tenitory Air Pollution Controt
Stindards & Regulations, promulgated June 25, 1980, have therefore been saved as good law,
pursuant to FSMEPA Section 19.

The purpose of these regulations is to control the quality of air by setting cle_an air qu4ity
standardi and by preventing or controlling the emission of air contaminants at their source. The
regulations speiify monitoring, recordkeeping and reporting requirements for operators of air
contaminant sources.

Open burning is not allowed, except for certain approved exceptiotui. The regulations
iniorporate USEPA National Emission Standards for Hazardous Air Pollutants as.the-y existed
in June, 1980. They also set standards for control of particular emission from incinerators,
control of visible emission o[ particulates for stationary sources, control of odours in clean air,
mntrol of sulphur dioxide emissions and motor vehicle pollution control.

A Permit to Construct is required before any person may construct or modiff any stationary
source of air contaminants. A Permit to Operate is required before any person may caus-e or
allow the operation of a new stationary iource. Exemptions include: installation of air
contaminani detectors, air conditioning systems, mobile internal combustion engines, and lab
equipment used only for chemical or physical anal5nes.

4.1.3

FSMEPA Subsidinry Regulation - Pesticides

Again, former Trust Tenitory Regulatbns are in curront use in FSM for the control of pesticides.
Trust Tenitory Pesticides Regulati.ons. in effect since August 1, 1980, establish a system of control
over the importation, distribution, sale, and use of pesticides by persons within the Federated
States of Micronesia.
persons
to import a pesticide into FSM must submit a notice of
Under the Regulations,
-"Administratorn, desiring
or Secretary of Human Resources, before the arrival of the
intent to the
pesticide shipment. Upon arrival of the shipment, the Secretary's representative shall inspect
and may release the pesticide.
nwhen

misuse by non-certified applicators has produced or is
effects on human health or the environment.n Part
produce
substantial
adverse
to
deemed likely

Use of a pesticide may be restricted
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13 of the Regulations lists 36 such 'Restricted Use Pesticides." Pesticides producing substantial
adverse effects on human health and the environment may also be banned.

The Regulations require Permits in two circumstances: Every person engaged in the sale or
distribution of restricted use pesticides and every person importing restricted use pesticides who
is not a certified applicator must obtain a permit; and every person wishing to conduct small
scale laboratory or field tests of an unregistered pesticide use must obtain an experimental use
permit before conducting such tests- Additionally, the Regulations establish a system to certi$
private and commercial pesticide applicators.

4,2

Global Warming Resolution

June 5, 1991, the Seventh Congress of FSM, at its First Regular Session of 1991, passed
Resolution No. 7-24, a Resolution expressing serious concern over the threat to FSM posed by
the effects of global warming. The C,ongress states that continued unrestricted release of carbon
dioxide, methane, nitrous oxide and other greenhouse gases into the Earth's atmosphere will
accelerate the process of global warming and climate change, with possible catastrophic
consequences to FSM. By this legislative declaration, FSM joins many other low-lying and high
island nations in the developing Pacific in the attempt to influence and educate the world
community regarding the specific dangers to island states of unregulated harmful atmospheric
em$slons.

Resolution 7-24 gives warning that FSM citizens stand to be among the first on Earth to become
victims of sea-level rise, intensified storms, salt water invasion and destruction of marine life as a
consequence of industrial and agricultural activities in other nations. It urges the President, the
Department of Human Resources and the Department of Enternal Affairs to work with the
newly-formed "Alliance of Small Island Statesn to encourage broader expression of island views
during the United Nations-sponsored negotiations toward the global Framework Conventinn on
Climate Change- This Convention was opened for signature in June, 199'2, at the United Nations
Conference on Environment and Development in Brazil-
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4.3-l

Key Issues

General

FSM shares the fate of many developing Pacific nations in its present inability to control
increasing land and sea pollution. Increasingly, FSM inland and coastal areas are becoming
spoiled by urban wastes. Overcrowding and poor sanitary conditions on the more populated
islands and atolls exacerbate this problem.

Implementation
lmplementation and entbrcement
enforcement of environmental goals in the Federated States is no easy task.
Micronesian geography mitigates against enforcement; far-flung islands and atolls create difficult
communication problems. A further constraint is the oft-mentioned strong cultural tradition of
customary landowning that resists governmental mntrol of land use through environmental
regulation. Stronger local participation in environmental decision-making, coupled by increased
conservation funding and facilities, will go far toward creating an FSM pollution control policy
that links customary controls with modern pr€servation practices.

4.3.2

Environmental Regulation

As with all forms o[ control of human behaviour, a s]6tem of environmental oversight requires
consistency and coherence for maximum etficacy. An umbrella parent Act, hosting numerous
Regulations that set forth specific standards on various areas of concern, therefore, is an
effective method of environmental control. Regulations are a widely accepted and quite a useful
form of environmental oversight. Flexible and responsive regulations are'agenry statements of
general applicability that establishes policy, implements, interprets or prescribes law or describes
the organization, procedure, or practic€ requirements of any agency and which has the force and
effect of law" (Federated States of Micronesia Adminisnative Procedures Act, Section 101(9)).

21

Generally more reflective of local concerns and pragmatic limitations than statutory
proclamations, regulations may also be more easily modified than statutes in order to respond to
changes in government policy or environmental mnditions.
Regulation development serves as a trseful educational tool, as well. T\e FSM Administrative
Act re1uir,es widespread publication and dissemination of proposed Regulations
before adoption, including radio announcements in English and indigenous languages.
Opportunities for public comment and public hearings are also inmrporated in the Act
(Federated States of Micronesin Administrative Procedureslcl, Section 102).

Procedures

4.3.3

FSMEPA

Present FSM national environmental law contains the beginnings of an umbrella system of
regulatory control. The FSMEPA is administered by the Department of Human Resources, and
contains eight subsidiary regulations, six of which are documents saved from Trust Territory
times. Appointment and funding of a lead agency responsible for all aspects of oversight, and
committed liaison and enforcement efforts remain essential for the realization of a fully effective
system of legal controls.

National Government efforts at administrative streamlining have abolished the FSMEPA Board
and replaced it with the Secretary of Human Resources, as noted in paragraph 4.1.1 above. The
Board, however, comprised representatives from the four States who could fulfil needed liaison
functions. Environmental control and resourc€ management is uniquely interdisciplinary; the
more voices that are present during decision making, the more likely it will be that effective and
sensible controls which are responsive to local requirements are initiated.
As well as suffering from the lack of an interdisciplinary advisory body, the current Act also
incorporates outmoded Trust Tenitory Regulations. FSM, as a newly-independent nation,
deserves a body of environmental law which reflects its unique place in the world community.
Decade-old Trust Territory pronouncements may not adequately reflect new FSM
environmental concerns.

Trust Territory savings provisions include efforts to retain old advisory bodies. FSMEPA
transition provisions referred to in paragraph 4.1.1 above save not only subsidiary regulations
from Trust Territory times, but also preserve District Advisory Boards for each State (25 FSMC
Chapter 4). This pieservation has crlated some confusion in iecent years, as some State Boards
are superseded by later legislative instruments, and others remain, often in legal name only. A
further question has arisen concerning the correct identity of the State entity to whom the Board
offers advice.

Liaison efforts also suffer because of lack o[ legal clarity in the relations between State
environmental boards and national environmental representatives. The effort at National
delegation of its environmental functions to the State, embodied in FSMEPA Section 12, has
had mixed results. Upon FSMEPA's enactment, the National Government offered Memoranda
qf Agreement to the four States, modelled on the "Agreement Between The Trust Territory
Environmental Protection Board and the Bureau of Health Services (Headquarters and District
I-evels).' Some States claimed inherent authority to enact environmental controls, and thus
disregarded the offered Memoranda. Chuuk was the sole State signatory to a delegatory
Memorandum of Agreement (Scheuring; 1992).

A further

claim of delegation was recently made and disallowed in Damarlane v. Pohnpei
et al. (Ciil Action No. 1990-075, FSM Supreme Court Trial Division State of Pohnpei, Opinion, page 7, issued January 21, 1991). A case concerning Mesenpal
dredging activities in Pohnpei State and currently on appeal, Damarlane raised a peripheral
issue concerning National Government delegation of is earthmoving permitting authoiity to
lghnpei State. In his Opinion issued January 21,1991, Chief Justice King opines that, although
FSMEPA does seem to contemplate some power of delegation, "(it) is by no means clear that
the Secretary would be permitted, as a matter of law, to delegate his permit-granting authority
Transponation Authoriry,
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under the regglations to some other person or official" (Damarlane, page 7). In specific
reference to FSMEPA Section 12, Justice King remains unsure whether statutory authorization
of 'written cooperative_ agreemen-ts" 99yld justi$ abdication of National responsibilities assigned
under th.e Act- (Damarlane, page 8). Whether or not such delegation is permissible, Justice King
found that the failure to produce any document conforming to a "written cooperative
agreement" was_fatal to the National Government's contention that a lawful delegation may
have occurred (Damarlane, page 10).

4.3.4 Air pollution
The current Trust knitory Air Pollution Regulations highlight the need for FSM-specific
environmental regulations. Although drafted a decade ago by the United States wiitr ttre
developing Pacific in mind, these standards are now out of date and often inappropriate for
FStI's particular circumstances. In certain instances, clean air quality stanilirdi may be
tightened _t9 _p_rgserye the often pristine air of maly legons of FSM (the standards currently
mimic 1980 U.S. National Secondary Ambient Air Qualig Standardi). In other instancej,
controls may be unnec€ssarily or unenforceably severe, as with motor vehicle pollution controls.

Although elaborate air quality controls may be premature for FSM's present level of
industrializltionr _updated national emission standards for hazardous air pollutants may well be
currently advisable. FSM is downwind and downstream of the Johnston Atoll Chemiial Agent
Disposal System (JACADS), a United States military disposal and incineration site for extreriely
hazardous war-related chemicals and toxins.

4.3.5

Pesticidepollution

National and State Agriculture Departments, wholesalers, retailers, and agricultural workers
require education concerning the potential hazards of unregulated pesticidE distribution, sale
and use. Agricultural workers need additional training to protect their own health, as well as the
natural environment. from the insidious, often unseen environmental destruction caused bv
unbrid_led use of pesticides. Liaison between environmental staff and distributors of pesticicles ii
critical.

The Trusr Tenitory lesticide Regulatioru require re-drafting, with FsM-specific provisions
incorporated. The Restricted Use Pesticide List should be expanded to include updated
hazardous materials and concentration levels. Given the toxic nature of many pesiicides,
drafters of new-legislation_may well wish to require warning and use labels in both-English and
the indigenous language of each area of FSM in which certain pesticides are in use.

4.4

Recommendations

1.

For more effective environmental enforcement, clarifu National and State constitutional
jurisdictional issues through issuance of a Joint Attorney General Opinion between the
National Government and each of the four States to disentangle competing jurisdictional
claims in 15 separate areas of environmental law. For discussion bf the issues
surrounding the National Constitution's allocation of powers see section 3.2, Chapter
Three.

2.

For more effective administrative oversight and prevention of duplicative efforts, place
administration of all environmental controls in a central agency, either withiri the
National Government or linked to the Government by statute- The benefits of placing
this entity within Government include continuity (especially if the Department oT
Human Resources is retained as the responsible agency) and access to Government
resources. An independent statutory agency offers the benefits of a separate legal status
from Government, useful when Government is itself an environmental violator. plus the
ability to move quickly and without burdensome bureaucracy in response to
environm ental degradation.
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In either event, this agenry could be funded to operate as a much-ne€ded clearing-house
for the gathering and dissemination of environmental materials, a forum for the
development, oversight and enforcement of national minimum environmental standards,
and a focus of training and assistance to the States as required by the 1991 National
Constitutional Amendment to Article DL Section 2.
3.

For more effective legal oversight of National environmental provisions, establish a
position for an environmental attorney, either in the Attorney General's Office if
administrative rnntrol is within the National Government, or as I-egal Counsel to an
independent statutory agency, if one is authorized. A National Government
environmental legal officer could:

*
*
n
*

I
4.

review and redraft Trust Tenitory Environmental Regulatians, including air
and pesticides standards;

draft new environmental legislation

as needed;

pr"pare model provisions for use by State Governments, and train State
environmental officers in their use;
conduct a study of those United States environmental protection laws
which contain standards applicable to FSM, and make recommendations
as to any necessary modifications of those laws in light of the particular
circumstances of FSM, pursuant to Compact Section 161O) as required
by FSMEPA Section 11(8);
enforce present environmental legislation.

To better liaise with State Governments and allow more local voice in National
environmental decision making, reinstate the concept of the Federated States of
Micronesia Environmental Protection Board originally envisioned in FSMEPA As is
suggested in the Natianwide Environmental Management Strategies for the Federated
States o'f Micronesia, such a Board could be called "the Nationwide Board on
Environment and Sustainable Developmentn, and be comprised of three National, tbur
State and two community representatives. Representation at the National level could
include the National Planner, the Secretary of Human Resources and the Secretary of
Resources and Development.

5.

To respond to current national and world concerns regarding sea level rise and global
warming, continue interaction with other developing Pacific countries through the South
Pacific Forum (SPF), South Pacific Commission (SPC), South Pacific Regional
Environmental Programme (SPREP), and the Alliance of Small Island States (AOSIS).
For technical assistance, interaction might include environmental as well as external
affairs officen.
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CHAPTER FTVE
WATER QUALITY . NATIONAL

(NOTE: Please see Pollution C.ontrol Chapter 4, for general discussion of the Federated States
of Micronesia Environmental Protectian,,4ct (FSMEPA), subsidiary regulatory provisions, and
issues and recommendations regarding National and State environmental obligations.)

5.1

Existing kgislation

5.1.1

Federated States of Micronesia Environmental ProtectionAct 1984

FSMEPA is the controlling legal document for the protection of marine waters, fresh waters and
public water systems within FSM. FSMEPA Section 10 gives the Secretary of Human Resources
general power to protect the environment and prohibit pollution or contamination of waters
within the Federated States. FSMEPA Section 11(2) specifically empowers the Secretary of
Human Resources to "(a)dopt, approve, amend, revise, promulgate, and rcpeal primary and
secondary drinking water regulations".
"Primary drinking water regulation" is defined at FSMEPA Section 5(5) as a regulation which
applies to public water systems, specihes contaminants which may adversely aft-ect human
health, specifies maximum allowable contaminant levels, and contains criteria and procedures
to assure a safe drinking water supply. Maximum contaminant levels shall only be ascertained if
it is economically and technoiogically feasible to check the levels in public water systems;
otherwise, treatment techniqucs leading to a reduction in the level of the contaminant shall be
specified (FSMEPA, Section f(s)(c)). Assurance of a safe drinking water supply includes
implementing quality control and testing procedures to ensure both contaminant level
compliance and proper operation of the delivery s)'stem. C-ontrols over proper operation of the
system include requirements regarding the minimum quality of water which may be taken into
the system, and requirements regarding siting for new public water facilities (FSMEPA, Section
3(sxd)).
"Secondary drinking water regulation" is defined at FSMEPA Section 5(6) as:

a regulation which

applies. to public water sptems- and which specifies the
maximum contaminant level which in the judgment of the Board is requisite to
protect the public welfare. Such regulations may apply to any contaminant in
drinking water: (a) Which may adversely affect the odour or appearance of such
water and consequently may cause a substantial number of persons sewed by the
public water system providing such water to discontinue its use; or (b) Which may
otherwise adversely affect the public welfare. Such regulations may vary
according to geographic or other circumstances.

Two FSMEPA subsidiary Regulations controlling marine, fresh and drinking water are in
present effect in FSM. Both are Trust Territory regulations saved as good law by FSMEPA
Section 19 transition provisions.

5.1-2

FSMEPA Subsidinry Regulation - Public Water Supply Sytems

'I}.e Trust Tenitory Public Water Supply

Systems Regulatians in current use in FSM were
promulgated on February 1, 1983. The purpose of the Regulations, technical provisions and
specifications is to establish certain minimum standards and requirements to insure that water
supply systems are protected against contamination and pollution and do not constitute a health
hazard.
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The Secretary of Human Resources must approve any laboratory which determines compliance

with the maximum contaminant levels allowed by these Regulations. Water suppliers must
comply with specific reporting, public notification and record maintenance requirements.

Approval is required for any new construction or change of any public water supply s)'stem. The
Secretary of Human Resources may grant emergency permits whenever an emergency affecting
the safety or adequacy of a public water supply requires modifications or additions. The
Secretary may grant a variance from these regulatory requirements or an exemption respecting
maximum contaminant levels or treatment techniques.

5.1.3

FSMEPA Subsidiary Regulatian - Marine and Fresh

Iilater Quahry

T}'te Trust Tenitory Marine and Fresh Water Quahty Standard Regulations were promulgated
March 31, 1986. The purpose of these Regulations is to identifu the uses for which the valious
waters of FSM shall be maintained and protected, to speciff the water quality standards required
to maintain the designated wes, and to prescribe requirements necessary for implementing,
achieving and maintaining the specified water quality.

Any person who initiates any project which may represent a new or increased source of
pollution, either point source.or non-point source, must first obtain written approval. Any
person who wishes to- store, dispose of or allow any hazardous substances to accumulate any
hazardous substances in a manner that the substances may enter the surface or ground waters oT
FSM must first obtain written approval from the Secretary of Human Resources.

In the event of an accidental spill or discharge of hazardous materials, the responsible person
must immediately noti$ the Secretary and take all reasonable measures to contain the material

so that it

will not contaminate the surface or ground waters of the Federated States.

Any point source of discharge is in violation of these standards unless it has received a discharge
permit under the National Pollutant Discharge Elimination System (NPDES) from the UnireO
States Environment Protection Agenry.

5.2

Key Issues

5.2.1

Public Water Sptems

The current Regulations rely on a narrow definition of a public water suppty system, which does
not authorize environmental oversight of slatems smaller than l5 service connections, private
hotel or housing development systems, or bottled water. Many s)stems of water delivery to the
pu-llic are available in FSM; during times of drought the public may rely on privatl warer
delivery slntems which are not currently overseen by environmental personnel.

Further,-the Regulatio-ns contain no protective provisions restricting polluting activities near
bodies of water or aquifers which provide water for public consumption. Neitheido they contain
provisions protecting the public's water supply by regulating ihe digging, construciion and
abandonment of wells.
Although FSMEPA recognizes geographic and other differences as a factor in development of
secondary drinking water standards, these Trust Territory Regulations do not. Economic and
technological difficulties are also referred to in the parent Act, but the present standards do not
reflect this concern or permit flexibility in its performance standards.

5.2.2

Marine and Fresh Waters

Marine waters play a vastly important role in the traditional FSM lifesryle and in the National
Government's economic plans for the future. Additional drafting and enforcement efforts may
control environmental degradation before pollution becomes an impediment to local subsistence
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and foreign fishing ventures. Further technical and monetary assistance is required to
accomplish this goal.

The current Trust Tenitory Regulatiow provide inadequate groundwater protection, especially
essential in atoll communities. Further, pollution control requirements are scant, and oil
pollution prevention measures are wanting.

53
6.

Recommendations
Revise theTrust Teninry Public Water Supply Sltstems Regulatinrc to create FSM-specific
criteria, including, but not limited to, expanding the definition of "public water supply'
and requiring well-drilling permits to insure unmntaminated supplies of water.

7.

Revise the Trust Tenitory Marine and Fresh Water Quahty Standard Regulatiotts to create
FSM-specific criteria, including, but not limited to, enhancing groundwater protection
and pollution prevention and control measures.

8.

Fund technical and laboratory assistance programs to enable further testing of public,
coastal and offshore marine waters.
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CIIAPTER SIX
\trASTE MANAGEMENT . NATIONAL
Please see Pollution Control Chapter Four for general discussion of the Federated
of Micronesi.a Environmental Protectionlct (FSMEPA), subsidiary regulatory provisions,
and issues and recommendations regarding National and State environmental obligations.)

(NOTE:
States

6.1

Existing Legislation

6.1.1

Federated States of Microrcsia Envirownent

hotectionAct

1989

Title 41 of the FSM Code mntrols the disposal of human excreta (41 F.S.M.C. 60l) and rubbish
(41 F.S.M.C.602), but the primary legislative instrument regulating solid and liquid wastes is
FSM's Environmental Protectian Act and its subsidiary Regulations. Both waste management
Regulations are of Trust Territory origin, and have been saved as good law by FSMEPA Section
l9 transition provisions.

6.1.2

FSMEPA Subsidiary Regulation - Solid Waste

Trust Tenitory Solid Waste Regulations were promulgated on April 12, 1979. The purpose of the
Solid Waste Regulations is to establish minimum standards governing the design, construction,
installation, operation, and maintenance of solid waste storage, collection and disposal syatems.

"Solid waste" is defined as ngarbage, refuse, and other discarded solid materials", not including
substances in water souroes, but including such liquid waste materials as waste oil, pesticides,
paints. solvents, and hazardous waste. A "disposal system" means the entire process of the
storage, collection, transportation, processing and disposal of solid waste by any person or
authority.

Any person operating a solid waste disposal faciliry must apply for a permit. Private waste
disposal s)lstems, including syrtems on the premises of a one or two family residential property, a

farm, or a private landfill site for non-decomposable material, do not require a permit, but do
require written approval.

6.1.3

FSMEPA Subsidiary Regulation - ToiJet Facilitics and Sewage Dbposal

Trust Tenilory Toilet Facilities and Sewage Disposal Regulations were promulgated on January 31,
1977. The purpose of the Regulations is to establish minimum standards for toilet facilities and
sewage disposal to reduce environmental pollution, health hazards, and public nuisance from
such facilities. It is generally required that all public buildings or any buildings which may be
used for dwellings must have toilet and sewage facilities in accordance with these Regulations.
Standards are established for the following types of toilet and sewage facilities:

Type 1:A toilet flushed with water and connected to a sewerage system available to the
public;
Type 2:A toilet which is flushed with water and connected to a septic tank;
Type 3:A pit privy or outside benjo-

No building construction, public or private, may be initiated without first obtaining a permit
from the Secretary of Human Resources providing that the toilet disposal facilities intended to
serve that building will be in compliance with these Regulations. Further, it is unlawful to
dispose of treated or semi-treated sewage into any body of water in FSM, unless it is clearly
shown that such actMty is necessary for economic and social value or research, and that the
activity poses no public health hazard.
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6.2
6.2.1

Key Issues
Solid Waste

Increasing population pressures and increasingly available non-biodegradable materials have
exacerbated FSM's solid waste disposal problems. Hazardous wastes, such as PCB's, are
insufficiently contained, thereby contaminating both land and coastal waters. Additional
government attention to public landfills and mmmunity attention to littering problems are
necessary. I-andfills are not presently guarded so as to prevent the haphazard disposal of
hazardous wastes into them. Solid waste issues differ between localities; municipal governments
must play a primary role in the development of waste management strategies. Private and
communal land ownership sptems require active landholder participation in any governmentinitiated solid waste reduction proposals.

6.2.2

Toilet Facilities and Sewage Disposal

Sewage facilities remain inadequate in most areas of FSM, despite recent improvements in
sewerage systems in some localities. Like solid waste issues, sewage disposal issues vary from
locale to locale, requiring significant State and municipal participation in efforts to avoid
environ men tal degrad a tion.

Regulatory revisions are neoessary at the National Government level, again requiring significant
State and municipal input. Present Regulations, saved from Trust Territory times, are not
adequate to address the burgeoning problem of sanitary and environmentally safe sewage
disposal in FSM. The present Regulations offer few practical standards for septic tank and pit
latrine materials and installation, and insufficient flexibitity regarding the type of toilet and
sewage facility that is desirable in a given situation. The inilusidn of s-imple si:ptic tank and pit
latrine designs would also be most helpful.
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9.

Recommendations

Develop a comprehensive national waste management plan to include National
Government policies and priorities, as well as State-specific projects for rural sanitation,
wastewater treatment and solid waste disposal.

10.

Revise the Trust Tenitory SoM Waste Disposal Regulations to make them FSM-specific,
including, but not limited to, simplification of the permitting process, enhanced
protection and procedures cnncerning the disposal of hazardous wastes.

11.

Revise the Tntst Territory Toilet Facility and Sewage Disposal Regulations to make them
more reflective of FSM needs, including, but not limited to, inclusion of simple septic
tank and pit latrine designs, and incorporation of adequate standards for septic tank and
pit latrine materials and installation.

29
CIIAPTER SEVEN

zoNrNG, EARTHMOVING AND EI{VIRONMENTAL IMPACTASSESSMENT - NATIONAL

(NOTE: Please see Pollution Control Chapter Four, above for general discussion of the
Federated States of Mbronesia Environmental hotection lct (FSMEPA), subsidiary regulatory
provisions, and issues and recommendations regarding National and State environmental
obligations.)

7.1
7,I.1

Existing l-egislation
FSMEPA Subsidiary Rcglatiotts - Eanhmoving

T\e

FSMEPA Earthmoving Regulations became effective on November 7, 1988. These
Regulations and the Environmental Impact Assessment Regulations described below are new
regulatory instruments enacted by FSM pursuant to FSMEPA

The Regulations provide that nno person shall release funds, equipment or materials or building
permit to those engaged in earthmoving activities requiring a permit until the Secretary has
issued the permit or determined that no permit is required'.
Further, the Regulations state that any person engaging in an earthmoving activity within the
FSM must obtain a permit from the Secretary of Human Resources.
Earthmoving is defined to include activities of a continuous nature such as dredging or quarrying
which disturb or alter the surface of land, including reefs and lagoons- Earthmoving also applies
to subdivision and development of land, and the moving, depositing or storing of soil, rock, coral
or earth.

7.1.2. FSMEPA Subsidiary Reglaion - Envimnmental Impact,4ssessment (EH)
Thsse Regulations were eflbctive on February l, 1989. and are the most recently enacted of the
FSMEPA regulatory instruments. They require the National Government and its agencies to
submit an Environmental Impact Statement (EIS) to the Secretary of Human Resources prior to
taking any major action significantly affecting the quality of the human environment.

The Regulations dcfine "el-fects" to be considered in an EIA very broadly to include indirect,
direct and cumulative efltcts in areas such as: land use, population density, air, water, and
natural systems including ecosystems. Effects may be ecological, aesthetic, cultural, historical,
economic, social or health-related. The issuing of permits or the releasing of funds for a project
require the prior approval of the EIS by the Secretary.
The Regulations provide for a two tier EIA process. An Initial Assessrnent is conducted for
projects which do not appear to have significant environmental impact. A standardized checklist is appended to the Regulations at Appendix B to facilitate the evaluation. If the project
proponent concludes that there will not be a significant impact and the Secretary agrees then the
EIA process is completed.

If, however, there is a significant impact, then a Comprehensive EIA is required. Appendix A
liss examples of impacts designated as significant. This process requires consultation with all
public agencies responsible for resources affected by the project or having jurisdiction with
respect to the project, and with any person or organization that may be concerned with the
impacts of the project.

A draft EIA Statement must be made available for public review and comment. The proponent
and the Secretary evaluate comments received on the EIS or as a result of a public hearing prior
to the preparation of a final EIS. Final EIS must be supplied to agencies from whom funding,
authorizations or other approvals are sought. If an agency proposrJ to accept a significant
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impact

it

must provide reasons. The Secretary must approve the final EIS before project

approvals are granted.

7,13

Forign Investment Act

It should be noted that the Foreign Investment Act (32 FSMC) provides for an indirect,

peripheral EIA function. Under this Act the Secretary of Resources and Development when
considering whether or not to grant a foreign investment permit must take into account whether
the proposed activity will have an adverse environmental impact.

7.2 Key Issues
7.2-l Zaning
Increasing development and population pressures highlight the urgent need to address the
complex issue of land use regulation and physical planning. Associated matters such as mapping,
survey, delineation of boundaries and registration of land titles need to be examined in light of
traditional land tenure which greatly inhibits phpical planning regulation and controlIn the future, zoning could play a significant role in identiffing, creating and managing protected
areas such as watershed, historic sites and the critical habitat of endangered species. Physical
planning and zoning requires a coordinated, cooperative approach by the National Government
with the States and municipal authorities.

7.2.2

Earthmoving

The Eanhmoving Regulatknu appear to require all persons, including government bodies who
engage in earthmoving activities in the FSM, to obtain a permit from the National Government.
However, the practical application of the Regulations is not widely understood. The
Department of Human Resources receives a few applications for earthmoving permits ttom
PohnpeiState and very few from the other three States.

The application of the Regulations needs to be clarified to ensure appropriate enforcement and
to avoid duplication at the State level. In practice there appears to be very limited application
and enforcement of the Regulations.

7.2.3

Environmental Impact Assessment (EIA)

The FSMEPA applies its EIA provisions only to projects of the National Government or irs
agencies or to projects funded wholly or in part by the National Government. The Act does not
provide EIA planning guide-lines for projecs and actMties at a State or municipal level.
Accordingly, there is no legislative structure for a coordinated and consistent method of EIA at
these levels.

Administrative slntems are inadequate to properly implement and enforce the Regulations.
Gprdination between Government agencies at the National level is often on an unplanned,
case-by-case basis.
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Recommendations

12.

ClariS which aspects of environmental planning and control are within National and
State jurisdictions and identifu areas of concurrent jurisdiction. Areas of municipal
jurisdiction also need to be identified. Clarification of this issue may well require policy
decisions in addition to legal interpretation of the Constitution. Once jurisdictional
issues are resolved, attention may be given to the development of National and State
legislation which is appropriate, clear and enforceable.

31

13.

if

there are no legislative changes made, there is a need for improved
administrative structures and slatems to coordinals, implement and enforce sdsting
legislation and regulations. Consistency and uniformity of National and State
Even

environmental mntrols should be encouraged.
14.

There is a clear need for all projects, both private and government, to be subject to
environrnental impact assessments (EIA) reviews.

Phpical plaaning including building controls, should be addressed by legislation and
regulation,
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CIIAPTER EIGIIT
FISHERIES . NATIONAL

8.1

Edsting Legislation

8.1.1

Federated States of Micronesia Code (FSMC) Title 23 - Resource Conservation

Resource mnservation relates to marine species preservation and prohibits the use of explosives,

poisons and chemicals for Frshing. This title will be more fully addressed in Subsection 5.
Biodivenity C-onservation, below.

8.1.2 Title 24 - Marine Resources
The stated purpose of this title is to promote conservation, management and development of the
marine resources of the FSM, to generate the maximum benefit for the Nation from foreign
fishing, and to promote the development of a domestic fishing industry.

The title creates the Micronesian Maritime Authority (MMA) and defines its role and powers.
The MMA regulates the management and exploitation of marine resources within the 200 mile
Exclusive Economic Z.ane, negotiates and enforces foreign fishing agreements, issues foreign
fishing permits, and administers the fishing permit s)xstem for commercial and non-commercial
fiushing. The MMA participates in fisheries development ventures in which FSM has a
proprietary interest.
The title sets a comprehensive framework for the issuing of permits for commercial and noncommercial fishing. The terms and conditions for the issuing of foreign fishing permits for
entering foreign fishing agreements are itemized by the title, together with enforcement powers.
Provision is also made to authorize the States to establish entities to promote, develop, support
and regulate commercialisation of living marine resources within their jurisdictions.
The National Fisheries Corporation (NFC) is also created by the title, with powers to enter joint
ventures and other agreements in relation to fisheries and to develop the fishing industry by
fostering economic activities and providing technical assistance for fisheries projects. The NFC
is governed by a Board consisting of representatives from all States and is the commercial arm of
the National Governm ent fisheries administration.

It should

also be noted that there are indirect external regulations and controls imposed on the
FSM by nations with which it trades. For example, American quality and labelling controls must
be observed if FSM wishes to export to the United States.

8.1.3 Title

18

- Territory, Economic Zones and Ports of Entry

This title establishes the 200 mile extended fishery zone of the National Government and the 12
mile exclusive fishery zones of the States, their islands and atolls. Section 106 states that
traditionally recognized fishing rights in submerged reef areas whenever located within FSM
fishery zones shall be preserved and protected.

8.2

Key Issues

The vital importance of fishing and marine resources to FSM cannot be over-emphasized.
Accordingly, while existing legislation does provide quite detailed controls, particularly through
the permit and licensing slntem, the emphasis is more on commercial and economic return than
on resource consenvation and management, There is little evidence of consistent and stringent
application of existing environmental legislative controls.
The principles of sustainable development should be rigorously applied if FSM is to continue to
reap benefit from its marine resources. Both National and State Governments appear to have
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con€ntrated their efforts in the area of development of marine resources rather than on
resource assessmentr management and conservation. At present there is evidence that there has
been over-exploitation of in-shore species, particularly reef and deep bottom species. In-shore
and reef areas which are more accessible are prone to over-fishing and fishing in these areas
requires monitoring and regulation which does not occur in any structured form at this time.
Very little State regulation of in-shore fishing occurs. Resource data collection and assessment is
at a very early stage; steps should be taken to control fishing and protect marine resources until
adequate resource assessment data is available.

There is inadequate coordination and communication between the National administrative
bodies responsible for fisheries and between the National bodies and their State counterparts.
Further, traditional tenure of reefs recognized in Title 18 must be addressed at both National
and State levels when developing management and conservation strategies.

No attention has been directed to the

issue of responsibility for marine pollution disasters.
Present case law suggests that control over marine areas and species within the 12 mile zone
belongs to the States, and control over marine areas and species from 12 miles to 200 miles from
terrestrial baselines belongs to the National Government (FSM v. Sylvester Olive4l FSM Intrm.
469 (Pon. 1988)). If there is no coordination between State and Nationaljurisdictions, marine
species protection and emergency response to marine oil spills are severely compromised.
Agreement on a coordinated National/State approach to this issue must be reached.

The Disaster Relief Assistance Act 1989 (41FSMC) partially recognizes this issue by providing for
National assistance to States in the event of natural or man-made disasters which are beyond the
State's resourees to control. However, the Act does not properly address the management of
environmental disasters and is limited to disasters affecting people and properry.
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Recommendations

16.

Once marine resourc€.s management plans have been developed to ensure sustainable
development, there is a need to introduce standardized marine resources management
legislation and regulations to be implemented by both National and State governments.

17,

Under Title 24, the Micronesian Maritime Authority has extensive regulation-making
powers which have not yet been employed. There is scope to enact regulations to
facilitate hawest management and monitoring, for instance. Illegal fishing practices
could also be dealt with by Regulation. The Plnnt and Animal Quarantines and
Regulatiarc do not address marine life at all. This omission needs to be resolved,
particularly in the light of aquaculture development and the introduction of new marine
specles.

18.

There is an urgent need for the enactment and implementation of EIA legislation which
would require feasibility studies to be carried out prior to the commencement of any
marine development. I-and use planning policies and legislation need to be developed to
Protect the marine environment and its resources. Resource management legislation
should be enacted to ensure sustainable development. Irgislation and regulations
should be introduced to control pollution of marine areas.

17
CTIAPTER FOT'R

POLLUTION CONIROL - NATIONAL

4.1

Existing Legislation

4.1.1

Federated States of Mbronesia Environmental ProtectbnAct (FSMEPA) l9S4

On December 27,1984, the Congress enacted this sweeping legislative statement to provide for
the Protection and enhancement of the environmental quality of the air, land and water of FSM.
The Act recognizes "the profound impact of man's activity on the interrelations of all
components of the natural environment, particularly the profound influences of population
$orvth and redistribution, cultural change, resour@ exploitation, and new expanding
technological advances", and recognizes further "the critical importance of restoring and
maintaining environmental quality for the overall welfare and development of man" (FSIVGPA"
Section 2(l)). To that end, the Act declares a continuing policy to work in close cooperation
with State and municipal governments to nfoster and promote the general welfare, to create and
maintain conditions under which man and nature can exist in productive harmony, and fulfil the
social, economic, and other rcquirements of present and future generations" (FSMEPA, Section
2(r)).

Thele goals are broad and profound; the Act includes a ringing recognition that each person
within the Federation has a responsibility as a trustee to succeeding generations to contribute to
the preservation and enhancement of the environment (FSMEPAs Section 2(2)). In contrast to
the present national administrative structure, the concept of nenvironment" here includes
rqleregce to, "important historic, cultural and natural aspects of our Micronesian heritage"
(FSMEPA Section 2Q)@)), and assures safe, healthful, productive, and aesthetically and
culturally p leasing surrou nd ings (FSMEP{ Section 2(2)(b)).
FSMEPA is the preeminent legal instrument for the control of pollution in FSM. A "Pollutantn
or more substances or forms of enerry which, when present in the air,
land, or water, are or may be harmfulor injurious to human health, welfare, oi safety, to animal
o1 plant life, or to property, or which unreasonably interfere with the enjoyment by the people of
life or property" (FSMEPA. Section 3(4)).
is broadly defined as "one

f9 iqptgtent environmental
FSMEPA established an

degradation controls on such nsubstances or forms of energf",
Environmental Protection Board within the Office of the President.-in
keeping with the National Government's recognition of the strong, federated State syntem, the
Board was composed of five members: none member from each of the four Staies of the
Federated States of Micronesia and one member to be appointed by the President" (FSMEPA,,
Section 4(1)). On November 6, 1987, however, as part of the Act to Reorganize the
Government of the Federated States Of Micronesia, the 'Boardn was redefined tohean "the
Secretary of Human Resources or his or her designee.' (Public l-aw No. 5-21, Section 10). AII
powers and functions of the Board, therefore, were transferred in 1987 to the administrative
head of the National Department of Human Resources (the Secretary).

The Secretary is given sweeping general powers to protect health, welfare and safety, and "to
abate, control, and prohibit pollution or contamination of air, land, and water" (FSMEPA,
Section 10). Specifically, the Secretary is authorized to adopt, approve, amend, revise,
promulgate, repeal and enforce environmental protection regulations. Further, in the control of
pollution, as well as in the control of other environmental degradations, the Secretary is to
administer a regulatory permit sptem

! permit shall be required for the discharge by any person of any
pollutant in the air, land, or water, or for the conduct by any person of any
activity, including, but not limited to, the operation, construction,- expansion, oi
alteration of any installation, which results in or may result in the discharge of any
pollutant in the air, land, or water.... (FSMEPA Section l1(5))

wh-ereby
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CTIAPTER NINM
AGRICT]LTIJRE - NATIONAL

9.1

Existing Legislation

9.1.1 Titlezz

-Agrbulmre and Livestuk

This title creates the C-oconut Development Authority (CDA) and defines its powen. The CDA
assists in marketing copra and transporting it from production areas throughout FSM. It
administers subsidies allocated by Congress and promotes development of alternative valueadded products from coconuts, such as oil, soap and shampoo.

Chapter Three addresses copra trade licensing; Chapter Four addresses plant and animal
quarantines and enables the issuing, administration and enforcement of quarantine regulations;
Chapter Five provides for export meat inspection control, stipulates unacceptable contaminants,
requires inspection of animals before slaughtering and labelling of products.

9.1.2

Plant andAnimal Quarantines Regulations 1991

These Regulations provide for specified ports of entry to FSM, inspection of plants and animals
entering FSM, plant and animal quarantine permits, inspection and treatment of conveyanc€s at
ports of entry and quarantine treatments of plants and animals.

The Regulations stipulate those fruits,

vegetablesn plants, animals, flowers and associated
products which may be imported and sets out conditions for importation.

9.2

Key Issues

There is a need for all agricultural projects and developments to be subjected to EIA There is a
need for EIA legislation and regulations to prevent soil erosion, manage waste water, avoid
pollution, and minimize sedimentation of streams. This legislation should also address issues of
watershed, coastal and river management.
The FSMEPA Earthmoving Regulatioru apply to many agricultural activities but the proponents
of the majority of agricultural projects do not apply for earthmoving permits. FSMEPA
Pesticides Regulations and the fuport Meat Inspection Act (22 FSMC) are also not effectively
enforced.

93
19.

Draft legislation and regulations requiring soil conservation and erosion control.
Consistent State legislation should be encouraged. Enactment of appropriate and

enforceable EIA legislation is also necessary to regulate problems associated with agroforestry developments and practices.

Improve communication and coordination between National and State administrative
bodies on agricultural matters.
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CIIAPTER.TEI\[
FORESTRY. NATTONAL

10.1

Existing l*gislation

There is no national legislation specifically addressing forestry and related issues. \\e FSMEPA
Environmental Impact Assessment and Earthmwing Regulatbns are rarely applied to forestry
activities.

10.2

Key Issues

As urban development increases, forestry resourc€s are threatened- There is no legislative
mechanism for the control of land use to protect forests, mangroves and watershed areas. There
is inadequate resource assessment data available in respect of forestry, which makes
identification of species requiring protection dfficult. Management and planning of forestry
activities is also hampered by the lack of resource data.

103
21.

Recommendation

Extend the EIA process to forestry activities. Draft legislation for protection of forests,
mangrovas, watershed areas and land use planning. Harvesting and use of forest
products should also be regulated in accordance with sustainable development
principles. Development of agro-forestry and forestry industries in Federated States of
Micronesia must occur in conjunction with EIA and conservation legislation.
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CHAPIER ELEVB{

MIMNG AND MINERAI,S . NATIONAL

11.1

Responsibilities formining and mineruls

The responsibility for mining of minerals beyond the 12 mile limit of State jurisdiction, such as
deep sea $ources of cobalt and manganese and any oil which may be discovered, rests with the
Marine Resources Division of the Department of Resources and Development. There is no
specific national administrative unit responsible for land and marine mining, as, apart from sand
coral, the exploration of mineral deposits is at a very early stage throughout FSM.

Ll,z

No legislation

There is no legislation which considers the exploitation of minerals or the environmental
problems that may occur as a result of dredging and coral mining.

While the development of mineral resources is at the inception stage, there is still an existing
need for stronger enforcement of earthmoving and EIA Regulations to address deleterious
environmental impacts caused by dredging and sand and coral mining. If exploitation of mineral
resources does develop, a concurrent need will be created to develop strong environmental
protection legislation and controls.
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CIIAPTER TWELVE
BIODTVERSITY CONSERVATION - NATIONAL

l2.l
l2.l.l

ExistingLegislation
Title 23 - Resource Consenatio4 Chapter 1: Marine

Species heservatian

The Marine Species Preservation Chapter of Title 23 has its source in the Trust.Territory Code
of the 1960's ind 1970's. The Chapter provides for the control of destructive fishing methods,
prohibiting the catching, possession, oi sale of any fish or other marine life by means of
ixplosives, poisons, chemicals or other noxious substances. [n recognition of cqtg1ary
prictices, destructive fishing methods do not include use of local rggts, nuts, or plants which have
lhe effect of stupe$ing but which do not ki[ fish or other marine life-

The Chapter also sets limitations on the taking of hawksbill, green and sea turtles- It forbids the
taking oi killing of hawksbill turtles, sea turtles, or their eggs while on shore. A hawksbill turtle
may not be takEn or killed unless its shell is at least 27 inches, measured lengthwise over the top
of ihe carapace. No green turtle may be taken or killed whose shell is less than 34 inches over
the top of ihe carapace. No sea turtle of any size may be taken or killed from June throu^gh
Augusi, nor from December through January. Sea turtles and their eggs may be taken for
scientific purposes only when specifically authorized.
This Chapter also prohibits the taking or molestation of artificially planted or -cultivated sponges,
and sets iize and seasonal limitations on the taking of blackJipped mother-of-pearl oysters- No
black-lip oyster shetls may be taken from August lhrough December. In any case, no taking is
allowed if ihe shell is less ihan four inches in minimum diameter, as measured across the nacre.
Penalties are trifling; violators are liable to a fine
imprisonment for not more than six months, or both.

lZ.l.2 Title 23 - Resource

of not more than $100 or to a term of

Consewati.o4 Chapter 2: Trust Tenitory Endangered Species Act of

1975

This brief Act, passed in 1975 under the Trust Territory and subsequently adopted !y Fsttt,
provides for the- protection o[ endangered species of fish, shellfish and game- It declares the
indigenous plantj and animals of the-Federated States to be of aesthetic, ecological, historical,
recrEational-, scientific, and economic value, and states that the policy of FSM is to foster the
well-being of these plants and animals, including the prevention of the extinction of any species.

The Act is administered by the Director of the Department of Resources and Development.
Administration includes authority to set up conservation and research programs aimed at
conserving endangered and threatened species. It further includes authority to acquire land or
aquatic habitats for the conservation of resident endangered or threatened species. To date, no
conservation programs or habitat acquisitions have been effected.
The Act prohibits, with certain exceptions, any person from taking, engaging in commercial
activity with, holding possession of, of exporting any threatened or endangered species of plant
or animal listed by regulation. Brceptions include:

*
*
*

takings for scientific purposes, with appropriate permits;
sp"cies which become a public nuisance or public danger;
species which have been commercially raised through mariculture, aquaculture,
game farming, agriculture or horticulture;
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*
*
*

where the Director determines that takings from certain islands of certain species
for subsistence food or for traditional uses does not further endanger the species
involved (limited to non-commercial takings by indigenous inhabitants);
innocent possession; and
non-living species acquired before the Act became law.

The Act, in anticipation of FSM ratification

of the Convention on Intemational

Trade in

Endangered Specics (CITES), prohibits imports into the Federated States of any species which
listed by CITES. It further allows for a listing by regulation of CITES prohibitions.

is

A permit is required for importation of exotic plants and animals. The FSM Government may
confiscate any endangered species of plant or animal, or any weapon, gear, or vehicle used for
the purpose of violating the Act. Violators shall be liable to a fine not exceeding $10,000 or to a
term of imprisonment not exceeding one year, or both.

12.4

Adopted Regulations; Title 45; Fish, Shdlfrsh and Game: Chapter 5; Endangercd Species

On December 4, 1976, a Regulation was adopted in the Territorial Register, Volume 2, Number
1, listing endangered species of the Trust Territory and their ranges. Currently in effect in FSM,
this list includes the following species with FSM or pan-Micronesian ranges: Blue Whale; Sperm
Whale; Truk Micronesian Pigeon; Hawksbill Turtle; Ieatherback Turtle; Nightingale ReedWarbler; Truk Greater White-eye; Ponape Greater White-eye; Ponape Mountain Stalling; Truk
Palm; and Truk Poison Tree.

This Regulation is subsidiary to the Endangered Species Act. The Act provides for further
subsidiary regulations to be issued by the Director of Resources and Development. No such
regulations have yet been issued.

12.5

Key Issues

12.5.1 Protected Areas

Much work remains to be done in the protection of species and development of nature

preserves. Currently, there are very few legally established protected areas in FSM, nor is there
appropriate legislation for this purpose.

of an overall National
Conservation Policy. Such a policy should guide FSM development along sustainable paths, and
serve as a formal declaration of the importance of conservation to FSM. Strong State
participation is essential in the development of this planning document. The policy might call
for comprehensive protected areas legislation and organizational changes to provide lor the
effective administration of the proposed legislation.
Nature conservation and protected areas should be elements

L2.5.2 C-onservation o[ Living Resources

FSM's abundant terrestrial and marine resource.s suffer from rapidly increasing human
population levels and their consequent infrastructure and development demands. Additional
consenation efforts are necessary to adequately protect, conserve and manage FSM's living
resources. Principles of sustainable development must be more vigorously incorporated in all
development proposals and in the environmental community's responses to those proposals.
Terrestrial and marine flora and fauna conservation efforts must be more fully incorporated into
large-scale government dwelopment projects.
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Aquaculture, mariculture, and aquarium fish hanesting activities will increase in the next
decade. There is the potential foi over-exploitation of marine resources such as trochus and
blackJip mother-of-pearl oysters. Regulatbry mntrols are required. All regulatory controls,
however, must take into consideration takings for traditional- purposes, mu-ch like language
currently found in the Title 23, Resource Conse-rvation: Marine Sfeciles Preservation Chapier. Enforcement efforts under the present legislative framework for species consewation is not
adequate. Enforcement is hampered by the vast geographical distanies within FSM, by the lack
of updated informatio-n on the species inhabiting FSM and which species require protection, by
the- jurisdictional confusion between National and State Governments, and by tire ubiquitous
lack of funding and training which plagues most environmental efforts in the Federated Stites.

12.6

Key Issues and Recommendstions

22.

FSM presently requires more oomprehensive nature preservation legislation, both in
regard to species preservation and protected areas. Ggislation for the administration
and protection of marine and terrestrial areas should incorporate several concepts,
including:

*
*

the establishment of a protected areas agency, either as part of a
Government Department or as an independent authority, and preferably
the same entity that ovenees environmental health protectionsf
the setting out of certain areas as protected, with distinctions for dift'ering
uses;

*
I
*

the development
participation;

of

advisory bodies, including customary landowner

enforcement powers; and
the power to make regulations.

Any sptem of protected areas must maintain traditional rights and practices. All
-by
protection must first
customary
_be recognized a-s appropriate and desirable

landowners. Because of the innovation of govelnmental regulatory controlbver privatd,
customarily-held lands and waters, public hearinp, puUtic education, and close
interaction between National and State DepartmentJ is the proper starting point for a
comprehensive network of protected areas.
23.

Provide additional funding and training

to promote

enforcement of living resources legal protection.
24.

Coordinate legislative efforts to conserve living resources.

25.

1"4:
.the-Endangered Species Act. At present,
insufficiently inclusive. Include an
specrcs.

26.

It

effective management and

the Act is inadequately specific and

expand-ed listing of FSM endange'red and ihreatened

is recommended that FSM bemme a signatory to the Convention on Intemational
-

Trade in Endangercd Species Convention

(CIfFS).
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CIIAPTER. TIIIRTEEN

TOURISM - NATIONAL

l3.l

Existing Legislation

There is no existing legislation for tourism at the National level.

13.2

Key Issues

There is one Tourism Officer posted to the Division of C.ommerce and Industry within the
Department of Resources and Development. The oflicer gives advice and assistance on tourism
issues to the States. The officer also is responsible for the development of literature, brochures
and improving market access to the international tourist market.
FSM's tourism industry is small and developing slowly. Tourism development is hindered by the
Constitutional prohibition against sale of land to non-FSM citizens, by traditional land tenure
systems, and by the consequent difficulty to negotiate and acquire long-term leases. The
Government also recognizes the value of slow growth in this area; significant cultural and natural
resources are protected by emphasis on small-scale, community-oriented, ecologically sound
tourism.
Because of the potential impact of tourism on the environment, there is a need to initiate
planning now. While tourism depends on the nurture of strong natural and cultural values, it can
have negative impacts on those values. Mechanisms should be developed to encourage tourism
while at the same time assessing and controlling its impacts upon the socio-cultural and
environmental systems of FSM. As tourism often has repercussions upon traditionalcommunity
life, it is vital that tourism development occurs with extensive public consultation. Traditional
cultural, historical and social values and practices must be respected and considered when
planning development of this industry.

As tourism develops in FSM, increasing pressures will be placed on the natural environment,
historic and archaeological sites and on infrastructure such as water, sewerage, roads, power and
waste disposal. Phpical planning and zoning will be necessary to identiff the most appropriate
areas tbr tourism development. If properly planned, revenue from tourism may be used for
environmental protection, conservation of historic and archaeological sites and the provision of
infrastructure.
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Recommendations

27.

Create a National Tourism Development Plan, in consultation with the four States,
including an emphasis on small-scale,low impact eco-tourism.

28.

Enact legislation providing for tourism development coupled with effective, enforceable
controls, including EIA requirements, so as to limit cultural and environmental impacts.

29.

Introduce licensing

or permit slntems for tourism development so that proposal
proponents pay for development of infrastructure necessary for their projects-
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CTIAPTER FOURTEEN

CULTURAL HERITAGE . NATIONAL

L4.l

Existinglegislation

14.2

Delinition of cultural heritage

Environmental concerns are broadly defined in this Review to encompass cultural heritage
protection, as well as environmental health and natural resources concerns. Current
environmental philosophy links the celebration of the past to a grounded understanding of
appropriate paths toward future development. Under this proposition, the protection of
cultural heritage and traditional ways is integrally bound to a respect for the phpical world.
Recognition of traditional ways often opens a wellspring of knowledge regarding the sustenance
and appropriate use of the world's resources.

Administration

L43

The administrative body charged with the preservation of cultural heritage is the Office of
Administrative Services, which established the Division of Archives and Historic Preservation in
1988. Presently, the Division is staffed by one Historic Preservation Officer (HPO} This officer
provides technical and financial assistance to the four States. The States, in return, conduct field
work for the National HPO. As of September, 7992, the Division employed a staff
archaeologist, to further assist the States in the identification and preservation of State historic
sites.

The United States Parks Service provides 95Vo of the Division's funding, which is

then

distributed to the States. State historic preservation programs are required to submit monthly
reports to the National HPO detailing their preservation activities and challenges.

14.4

Micronesian Resource Study

One program with great potential administered by the National HPO is the "Micronesian
Resource Study." In operation in FSM, the Republic of the Marshall Islands, and Palau, the
study is funded by a United States, private, non-profit agency called the "Micronesian
Endowment for Historic Preservation.' Phase I of the study establishes a computer data base
program which catalogues sites according to archaeology, ethnography, ethnobotany, and
ethnomusicolory. Phase I has been initiated in Pohnpei and Kosrae; 267 and 68 sites,
respcctively, have been designated- Each archaeological site listing offers a description and
specification of the site, states relevant vegetation and soil $pes, and offers information about
the depth and archeological layers of each locale. It is hoped that each State will eventually
operate its own branch system, and offer quarterly updates to the National system.

14.5

LcgislativeAuthority

14.5.1 FSMC Title26 - Historical

Sites

andAntiquiries

Title 26 states that it is the poliry of FSM to protect and preserve the diverse cultural heritage of
the peoples of Micronesia and to identi$ and maintain areas, sites and objects of historical
signihcance.

'Cultural attribute" is broadly defined to mean all aspects of local culture, tradition, arts, crafts,
all social institutions, forms of expression and modes of social interaction. "Historical property'
is defined to mean sites, structures, buildings, objects and areas of significance in local history,
archaeolory or culture.

'Historical artefact' means an object produced by human beings 30 or more years previously.
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The Title provided for the establishment of an Institute for Micronesian Culture and History.
The Institute was to be guided by an Advisory Panel comprising State representatives and
experts in Micronesian history and culture. The Institute was never established and in 1987 the
relevant section was repealed. [n its place, the Director of Administrative Services was charged
with oversight, identification, conservation and protection of historic properties and cultural
attributes within the FSM.
The Director's function is to provide professional assistance to historic and cultural preservation
programs in the States and to all levels of government, private business and foreign governments
operating in FSM. He or she is also to advi.se the National Government concerning public and
private actions which may affect historic properties and cultural attributes. Overall, the Director
has broad legislative powers to facilitate protection of historic and cultural heritage.
Title 26 provides a scheme for historic preservation which includes the following:

*

*

*

The National Government, its agencies and other private and foreign parties,
operating with financial assistance or permission of the National Government,
are required to provide plans and studies for all undertakings to the Director so
that he or she may determine the effects of these undertakings on historic
properties and cultural attributes;

If the Director determines that significant effects are likely, he or she shall
institute consultations with the proponent, relevant agencies, State preservation
programs and the public to clearly identiff the historic properties or cultural
attributes subject to impact;
The Director has an obligation to eliminate or mitigate harmful effects on
historic and cultural heritage;

*

Proponents of undertakings must consult with various bodies when so requested
by the Director;

*

If a project which has been the subject of consultation proceeds and there is a
threat of immediate and irreparable harm to an historic property or artifact, the
undertaking is to be suspended and not resumed until the approval of the
President has been obtained. The President is the final arbiter of conflict
between a proponent of an activity and the Dirertor in regard to perceived
threats to historic and cultural heritage.

The Title makes it an offence to move an historic artifact within FSM and outside the country in
interstate or foreign commerc€ without approval of the relevant State's Governor and two-thirds
of is lrgislature. It is also an offence to damage or destroy historic property within the control
and jurisdiction of FSM without approval of the President and Speaker of Congress. Requests
to the President for permission to export or damage historic property or artifacts must be
referred for approval to the Director of Administrative Services and to the affected States.

The Title also requires that efforts be made to recover and return to the State of origin all
historic objects which have been exported from FSM.
14.5.2 Draft Regulations for the Consideratbn of Historit hoperties ard Cultural Attrihutes in
Project Planning
These Regulations have been developed and are awaiting comment from the United States
Parks Service. The Regulations prwide a scheme for the assessment of the impact of
developments and activities of the National Government, its agencies and any bodies who have
national funding or approvals for projects regarding cultural and historic heritage. The scheme
requires submission of detailed plans and proposals by proponents, public consultation,
assessment of impact and consultation with State HPO's prior to the allocation of funds or
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granting of permits. In the event of a dispute between a proponent, the National HPO, State
HPO or other parties conoerned with the undertaking, the President and Speaker or C-ongress
shall be the final arbiters. Cease and de.sist powenr and powers to mitigate and ameliorate
impacts of activities on cultural and historic heritage are also provided. Permits for transport of
artifacts in interstate and foreign commerce and for destruction of artifacts are required.
Recommendations for the issue or denial of permits must be referred for approval by the
National HPO to the President and Speaker of C-ongress or to a Governor and State Irgishture
where appropriate.

f4.6

Key Issues

All

States have significant pre-historic, pre-European and European/Asian historic sites and
artifacts. These sites are found on land, inter-tidal zones and sub-marine areas. FSM also has a
vast wealth of intangible cultural heritage; intangibles like community practices, information or
ideas are often exchanged and celebrated through oral traditions. National Government
recognition of these rich rqsources is growing. Recent efforts have been encouraging, but
additional funding and interaction with State Governments is required before a fully developed
lllstem of cultural protection is in place. The planned Joint National-State Attorney General
Opinion regarding allocation of powers between National and State jurisdictions on
environmental matters should help the formation of poliry regarding the appropriate level of
interaction between the States and National Government regarding historic and cultural
protection-

14.7

Recommendations

30.

Enhance legislative protections. Amend Title 26 to prohibit the movement o[ cultural
and historic artifacts for non-commercial purposes. This would alleviate the current
practice of removing certain artifacts from their sites for research purposes.

31.

Revise, enact and enforce the Draft Regulations. Amendments to the Regulations might
address the need for recording and interpretation of those sites which are destroyedly
necessary development. The penalties for violation of Title 26 and the Regulations must

be commcnsurate with the great National importance of historic and cultural
consenation. The current fines of between $200 and $1,000 are not adequate.
32.

Reinstate the Advisory Panel to advise the Director of Administrative Services and the
National HPO. Such a Panel is a useful instrument for the integration of cultural
protection with other Government effor8. As noted earlier, the full spectrum of
environmental and cultural protection is now splintered among various Departments and
agencies. The Advisory Panel could work as an effective educational body for the
transmission of cultural and historic concerns.
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PART 3
STATE OF KOSRAE
CIIAPTER FIFTEEN
CONSTITUTI ONAL AND ADMINISTRATTVE STRUCTURE

15.1

The Constilution

15.1.1 Generzl Oveniew
The Constitution of the State of Kosrae was adopted by the First Constitutional Convention on
April 1, 1983, ratified at referendum on October 15, 1983, and took effect at noon on J_anuary 1_1,
19S4. Formerly a part of the District of Ponape in the Trust Terrilqry_of the_ Pacific Islands,
as a separate political entity quite recently, in 1'977 (Draft 2ndNatDevPlan;
Kosrae *ur
".eited
Vol. l, Ch. 10, page 1). Thb Kosrae C,onstitution, a declaration of the supreme law of the State,
follows basic tinets of western democratic legal and governmental structures. Article II sets
forth 12 categories of civil rights, closely patterned after the_ United States Bill of Rights.. Article
III entitles uI f"SU citizens who have reached the age of 18 years and who are domiciled in
Kosrae to vote in all elections by secret ballot. Although patterned after western legal concepts
and institutions, the Constitution also incorporates some aspects of Kosraean cultural traditions15.1.2 Traditional Aspects of the Constitution

The Preamble to the Constitution declares that Kosraeans are one, as a people, in their
language, in their traditions, and in their tamily and communal life. The Preamble declares that
thiJwa! of life has survived the "assaults of colonizers and the ravages of-time", and promisos to
preserue Kosraeans' traditions and communal spirit-. . Emerging democratic institutions
lstablished in this document coexist with language praising a more cooperative, communal
approach to government. For example, although the Constitution establishes a three-branch
gbrrernmentafstructure, devised in the United States so that each branch would opera.te as a
Iheck and balance to the other two, the Preamble emphasizes the drafters' faith in "our
communal ability for compromise and flexible growth".

)flII establishes the Kosraean language as the sole official language of the State,
although English may be employed in goveinmental_discourse and proceedings. All laws and
Resoluiions irust be published in Uottr Kosraean and English, although i1 the ei/ent of a conflict,
the English language version is controlling (Constitution of Kosrae, Article [V, Section 18).

Article

A further provision protecting Kosraean cultural heritage is found at Section 2 of Article II. This
Sections uilo*s the State Government to protect the State's traditions as may be required by the
public interest- Section 1 of this Article, which protects civil liberties, begins by providing that
iny stated rights may be superseded "when a tradition protected by statute provides to the
contrary-n AI Section 9 of Article VI, the Judiciary is instructed that court decisions "shall be
consistent with this Constitution, State traditions and customs, and the social and geographical
configuration of the State."
15.1.3 Three Branches of Government
The l-egislative, Executive, and Judicial branches of gover-nment are set out at Articles fV, V,
and Vl,-respectively. Established under democratic principles, the kgislature and Governor are
elected wdry foui years by the qualified voters of Kosrae. The unicameral .I-egislature. is
comprised o-f tq Senators, elected-by the qualified voters of the four electoral districts: Lelu,
Malim, Tafunsak, and Utwe. Judicial powers are vested in the Kosrae State Court, which
consists of a Chief Justice and an Associate Justice or Justices. Justices are nominated by the
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Governor with the advice and consent of threequarters of the Senators, and hold office for
term of six years (Kosrae Constitution, Article VI, Section 3).

a

15.1.4 Environmental Provisions
The Kosrae Constitution contains a number of powerful and explicit environmental statements.
The Preamble speaks of the nbounty and beauty of our island and its watersn, and pledges to
npreserve
our natural riches.n Article XI, entitled nl-and and the Environmentn, flatly declares at
Section 1 that: nA person has the right to a healthful, clean, and stable environment." The
Section continues, requiring the State Government to protec! by law, Kosrae's environment,
ecolory, and natural resources from impairment. Section 2 makes a strong anti-pollution
assertion by declaring:

There may be no nuclear, chemical, gas or biological weapons, or radioactive
material hazardous to public health or safety, within the State. No hazardous
waste or other hazardous substance may be disposed of within the State except as
expressly authorized by State law.

Section 3 of Article X[ allows the use of real property to be regulated by law for purposes of
public health and well-being, preservation of places of cultural or historic value, and island
beauty. Section 4 makes the waters, land, and natural resourc€s within the marine space of the
State public property, and Section 6 designates all rivers and streams as public property.
Additional C.onstitutional land provisions are discussed at Sptems of land Tenure - Kosrae,
Chapter 16, below.

15.1.5 Municipal Government
Article VIII acknowledges both State and municipal levels of government, establishes the right
for municipalities to adopt a charter for self-government, and gives municipalities power over
their local affairs, property and government that are not denied or limited by law. Municipal
governments in Kosrae do currently draft and pass Ordinances, but are prohibited from
pronouncing enactments on subjects covered by State law. As State law is so explicit regarding
many environmental issues, and as municipalities presently lack enforcement ability, municipal
governments have not emerged as strong repositories of environmental controls.

15.2

Kosme State Administrative Stmcture

Article V, Section 12, of the Kosrae State Constitution states that all cxecutive

and

administrative Offices and Departments shall be established by law. Each principal Department
is under the supervision of the Governor, who nominates and appoints the Department's
Director, with the advice and consent of the l-egislature. The Governor also appoints members
of Boards, C.ommissions, or other bodies when those bodies are the head of a principal
department or are regulatory or quasi-judicial agencies.

15.2.1 Departments
The Executive Branch is organized pursuant to Title 5 of the Kosrae State C.ode of l-aws (KC).
KC 5.201 lists the principal Departments of the Kosrae State Government as follow:s (a listing of
subsidiary Divisions is also included for those Departments with environmental oversight
responsibilities):

(1)
(2)
(3)
(4)

The Office of the Attorney General
The Office of Budget and Planning
The Office of Finance and Treasury
The Office of Personnel and Employment Services
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(5)

The Department of C-onservation and Development

*
*
I
*
*
*

The
The
The
Tbe
The
The

Division
Division
Division
Division
Division
Division

of Agriculture and Forestry
of History and Culture
of I-and Management
of Marine Resources
of Production and Marketing
of Tourism

(6)

The Department of Education

(7)

The Department of Health Services

*
*
*
*
*
*
(8)
(9)

The
The
The
The
The
The

Division
Division
Division
Division
Division
Division

of Administrative Services
of Clinical Sendces
of Dental Services
of Environmental Health and Sanitation
of Medical Services
of Public Health Nursing

The Department of Public Affairs
The Department of Public Works

15.2.2 Agencies

KC7.l02lists the Kosrae State Agencies

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

as

folloun:

The Broadcast Authority
The Election Commission
The Environmental Protection Board
The Erecutive Service Appeals Board
The Health Council
The land C,ommission

The Parole Board
The Sports Council
The Scholarship Board

The Environmental Protection Board was saved from Trust Territory times to serve as the
Kosrae State Government's preeminent administrative body for environmental control. The
Board, although still in legal existence, has not been active since 1988. The Board's enumerated
p_owers and duties, and a current proposal to replace the Board with a 'Development Review
Commission", are discussed at Pollution C-ontrol - Kosrae Chapter lT,paragraph 17.1.1, below.
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CIIAPTER SIXTEEN
SYSTEMS OF I,AND TENIJRE - KOSRAE

16.1

Trsditlonal Systems

Kosraeans have traditionally enjoyed a clqse-knit, subsistence life with intimate ties to the land
and sea. As with most of the developing Pacific, customary patterns of land rights and
inheritances on Kosrae abide to this day, frequently colouring a person's status within her or his
society. I-and rights and privileges are extremely important to the people of Kosrae. l-and issues
are often litigated. Recognition of the traditional systems of landholding is integrally linked to
the success or failure of State Government land use and environmental protection measures.

Kosrae is the smallest State in FSM, both in land area (Approximately 43 square miles) and
population (6,ffi7 in 1986). (Draft FSM 2ndNatDevPlan, Chapter 10; page 1). The land is easily
able to support the number of human residents; most of the mountainous, forested interior is
uninhabited. An island grouping of great beauty, each land area is named. Names are
determined either by the land's spatial orientation, to commemorate past events or myths, or to
designate ecological zones (McGrath, page 191).

Traditional land tenure was hierarchical. The absolute ruler (Tokosra) held all rights to land.
Clieny dtles were assigned by the king for the administration of approximately-S7 districts.
Although succession of the king was nominally matrilineal, the chiefs had considerable voice in
the selection (McGrath; page 191).
The chiefs appointed ncollectors' (Mwet suk suk), who gathered tribute, one-half of the food
gging to the king and one-half to the chief. Commoners held land rights subject to the king and
chief. The system has grown more flexible as kingly and chiefly rights have deteriorated over
time.

Ownenhip concepts were and are quite different from western thoughts about land. A
commoner landholder rarely forbade anyone from crossing her or his land, or from gathering, or
hunting, although permission was required to cut a tree or take a cultivated plant. The extension
of land title to coastal, reef and lagoon areas is unclear; land rights could be extended, however,
by filfing in land formerly covered by water (McGrath; page 1.92).
Inheritance is patrilineal, although in the event all male descendants are deceased (moving in a
pattern from the eldest to next-eldest male sibling, then first-born son of the eldest male sibling
to next-born son of the eldest male sibling, and so on), succession may pass to the eldest female
(lrnd Commission Guideline A)- I-and acquisitions could be through lnheritance, good deeds,
dowry- acts of love, gift, purchase, or exchange (Land Commission Guideline B). Dowry gifts of
land (Tykl) flom a woman or her family to her husband transfen all rights of ownershiplo her
husband (Likiaksa v- Henry Skillings and Isaiah N., Civil Action No.56; Trial Division of the High
C-ourt, Ponape District; December 11,1953).

16.2

Constitutional Pr,ovisions

Article XI of the C.onstitution of the State of Kosrae, entitled "I-and and the Environmentn, sets
forth certain requiremen[s regarding the acquisition and use of land. Real property uses may be
regulated in the public interest for a number of public health and environmental inteiests
(Section 3); the State Government may acquire interests in private land for a public purpose
without the consent of the landowners, but with payment of hir compensation-and a ihowing
that the land and the interest are "highly suited" to their intended use (Section 5); and only FSM
citizens who are domiciled in Kosrae, or a corporation which is wholly owned by such a iitizen,
may acquire title to land in the State, although acquisition and utilization of interests in real
property may be restricted or regulated by other law (Section 7).
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Currcnt Status

No land use planning legislation has yet been enacted. The I-and C-ommission, a State agency,
registers title to land in the name of one person. The C.ommission began its work in the early
1.980's; more than one-half the occupied land is registered, although less than one-half of the
land in Kosrae is claimed. The C-ommission provides a panel of three persons for administrative
resolution of land disputes. There is a right of appeal from the administrative decision to the
State Court, although the process is often slow and cumbersome.
Land Commission policy prevents the registration of approximately eighty percent of the middle

of Kosrae, as the ownership of that land is in dispute. A ly32 Japanese boundary map asserts
Japanese ownership of the huge parcel, which ownership would flow to the present State
Government. There are, however, no supporting documents to the map. The l-egislature is
currently contemplating a legislative document which would return that land to the traditional
owners. Primarily mountainous and not farmable, the designation of this land as a nature
preserve or protected watershed forest would provide excellent species and natural resources
protection.
I-and is mostly private in Kosrae. The Capitol Building, however, rests on public land, the six
main rivers are public property (Kosrae Constitution, Article XI, Section 6), and all land below
the high water mark is public (Kosrae C,onstitution, Article XI, Section 4). This last provision is
very important for future environmental protection efforts, as it allows State Government reef
and coast consewation measures to be carried out primarily on public land. As has been stated
throughout this document, private landowners frequently resist the initial stages of government
environmental oversight of private land.
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CIIAPTER SEVEIVTEEN

POLLUTION CONTROL - KOSRAE

17.l

E:ristingLegislrtion

17.l.l

The Environmental Protection Board (EPB)

Chapter 4 of Title 7 of the Kosrae State Code establishes the Kosrae Environmental Protection
Board in 1985. Saved from the Trust Territory era (63 TfC Ch.7), the Board has not been
functional since 1988. However, its legal powers and duties remain intact.

The Kosrae EPB consists of seven members who serve a four year term. Broad powers and
duties are prescribed, including the ability to: protect the environment; abate and control
pollution; prevent contamination of air, land and water; adopt and enforce regulations; adopt
environmental protection programs; collect information and develop reports; enter property for
purposes of inspection; issue cease and desist orders; and order a pollution party to abate and
remove polluting matter.

Specific stated regulations follow Micronesia-wide Trust Territory thinking regarding
appropriate environmental health matters. KC7.4OZ suggests adoption of regulations relating
to: primary and secondary drinking water, classiSing air, land and water according to present
and future uses; pesticides control and certification of applicators; and pollutant discharge
permitting.

Board enforcement powers are set out at Kosrae Code Title 11 "[:nd and Environment",
Chapter 13 "Protection of the Environmentn. KC 11-1302, reflecting Trust Territory
enforcement provisions, allows the following Board enforcement action against violators:

*
*
*

issuance of a cease and desist order;

imposition of a civil penalty up to $10,000 for each day of violation; or
commencement of a civil action to enjoin the violations

Board findings of actual or possible unlawful discharges of waste may be remedied by requiring a
detailed time schedule of specific corrective actions or by issuing a cease and desist order. A
cease and desist order must be followed by a public hearing.
KC 11.303 permits the Attorney General to petition the Court to require compliance with any
ECB order.

77.1.2 LB. No. 5-58, introduced October 9, 1991
This proposal for an Act, ready for resubmission to the Kosrae State Iegislature, is part of a
larger proposed Kosrae Island Resource Management Program (KIRMP). In 1988, the
Governor of Kosrae invited the University of Hawaii Sea Grant College Program to work with
the Kosrae State Government to help with resource management. A C-oastal Resource
Management C-ommittee was organized, hosted by the Department of Conservation and
Development. The resulting Kosrae Island Resource Management Program is designed to:

*
*
*

formally review proposed development projects:
help improve the coordination between Kosrae's government and private sectors
in supporting wise development; and

help to protect Kosrae's natural and cultural resources from being needlessly
destroyed by unwise development (Dahl Guide; Introduction).
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The proposed Program requires implementation by legislation. The first version of legislation
implementing the KIRMP did not move beyond first reading in the State l-egislature. LB. No.
5-58 is the second draft of the Resource Management bill. Narrowed in scope from the first
version of the bill, and adding provisions for environmental impact assessments and
development permitting authority, this draft amends the Kosrae State Code to establish a
Development Review C.ommission to replace the EPB.
The proposed Development Review Commission will be responsible for overseeing the use and
protection of Kosraean resources, "balancing the needs of economic and social development
with those of environmental quality and respect for our traditional waysn (LB. No, 5-58, Section
1). The Commission will be composed of five members, appointed by the Governor, who serve
terms of two years. Commission powers and duties include:

*
*

generally protecting the environment and abating pollution and contamination of
air, land and water;

adopting and enforcing regulations, including those regarding primary and
of air, land and water uses,
regarding pesticides pollution and certification of applicators, and regarding
issuance of permits for the discharge of a pollutant;

secondary drinking water systems, regarding classes

*
*
*
*

adopting a development permit system regarding construction projects which
may signiticantly affect natural or historic resouroes;
collecting information and reports;
entering public or private property to inspect;

issuing oeilse and desist orders and abatement orders
environmental laws or regulations;

*
*

to

violators of

devising land use plans; and

acting as an agent of the FSM Environmental Protection Board pursuant to
written agreement approved by the Governor.

A Technical Advisory Committee

is formed at Section 7.403 to advise the Development Review
Commission. The C-ommittee is comprised of representatives from the following agencies:

*
*
*
*
*
*
*
*

Office of Planning and Statistics;
Bureau of Construction and Engineering;
Division of History and Culture;
Division of Agriculture and Forestry;
Division of Marine Resources:
Division of Tourism;
Division of Environmental Health;

Department of Public Works.

This interdisciplinary body is charged with providing technical guidance in the review of
development project proposals, and coordinating the regulatory, review and permitting powers
of its member bureaus with the powers of the C-ommission. Environmental impact siudiss are
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required at Section 7.4O5 for all development proposals significaoltyltrotpg the quality of the
human environment. All statutory language applicable to the EPB is changed to name the
Developm ent Review C-om m ission.
Key Issues

L7.2

A great deal of effort and years of cooperative action went into the creation of the KIRMP and
itslnabling legislation. Indeed, the very effort itself furthered peoples' recognition of the fragile
-KoJrae's
environment and the need for an effective s''stem of environmental and
nature of
resourre controls.
The Bill as it is now written encompasses the duties of the ECB and adds important land use and
planning functions. l-and use plans are still quite a controversial item in Kosrae. Government
plans oJuld preempt traditionil land uses, and landowners in custom are not yet familiar with
ihat level of government ovenight. It has also been suggested thatexisting Government bodies,
such as the Gnd Commission, ihe Department of Conservation and Development, or the Office
of Planning and Budget might be better suited to the actual development of such plans.

The Technical Advisory C.ommittee's role and functions should be clarified, and perhaps the
State Government employees sitting on the Committee could be given additional power to. guide
Commission declsions-and set permit requirements. Currently, the C.ommittee is an advisory
body only. The C-ommittee,-if given more authority, may be the ideal body.to extend
en rironmental protections to include natural resource management as well as environmental
health and sanitation protection. Crrtainly the ringing State C,onstitutional environmental
language in Section I of Article XI anticipates environmental protec^tion of natural resources as
wefl aJpollution and contaminant control. An umbrella group of environm_ental health and
natural iesource managers contemplated in the present legislation as an advisory body may
better serve environmental interests by acting with the full powen of an independent statutory
authority. Such an authority could be given additional regulatory powers over natural and living
resources.

The inclusion of historic preservation language recognizes the appropriate placement of cultural
protection within the auspices of environmental oveisight, but possible overlaps-with State HPO
po*ers might be examined. Environmental impact studies are required .only for .proposals
iffecting the quality o[ the human environment; those that effect other species or their habitats
will presumably rernain unexamined. Additional specificity regarding environmental impact
study requirements and the addition of definitions for key words and phrases may help decrease
future litigation.

Certainly this Bill carries with it a momentum that may reinvigorate formerly-dormant
environmental protection inquiries and oversight. To the extent that the Bill requires
interdisciplinary-review of environmental issues and discussion of large development projects, it
alleviatesthe common plight of inadequate and compartmentalized environmental oversighL +
proposal that combinei many separate areas of environmental scrutiny within a single body is
needed; the lrgislature must now decide if L B. No. 5-58 is acceptable in its present [orm.
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33.

Recommendations
Devise legislation for a statutory environmental ovenight authority with full regulatory
and permitting power in regard to the environmental health and natural resource
protection and management. Such legislation should include specific environmental
impact
study requirements, cultural heritage protections, establish a Board, Commission,
-Committee
with interdisciplinary membership and regulatory power, and should
or
speciff a broad spectrum of required environmental health and natural resource
regulatory instruments.
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Issue a Joint Attorney-General Opinion between the National Government and each

of

the four States to disentangle oompeting jurisdictional claims in all areas of

environm ental oversight.
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CIIAPTER EIGHIEEN
WATER QUALITY - KOSRAE

18.1

Existing Legislation

KC Section 13.514 prohibits the fouling of public rivers and public water supplies. 'Foulingn
means introducing lmpurities into a slream, river, or publi'c water suppllt except for tile
introduction of impurities in a stream or river in connection with washing clothes or washing a
person. nFoulingn constitutes a misdemeanour.

No Kosrae State public drinking water, marine water quality, or fresh water quality standards are
in existence. National minimum standards for public drinking water and marine water quality,
adopted from Trzst Tenitory Regulations, are followed.

18.2

Key Issues

The Division of Environmental Health and Sanitation within the department of Health Services
currently performs public drinking water monitoring, in accordance with national standards.
For both drinking and marine water quality issues, additional monitoring efforts may control
environmental degradation before pollution becomes an impediment to public health, local
subsistence and foreign fishing ventures. Further technical and monetary assistance is required
to accomplish this goal.

In a move also contemplated in many other jurisdictions of the developing Pacific, Kosrae State
is considering transferring authority over public water and sewerage supply to a quasigovernmental public utility corporation. If responsibility for the public water supply is given to a
private corporation, the Sanitation Section may wish to charge that corporation for its
monitoring services. Current FSM Public Water Supply Regulations require the delivery entity to
test its own product; if the water delivery agent is private, a government charge for testing
services would be appropriate.
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Recommendations

35.

Fund technical and laboratory assistance programs to enable further testing
coastal and offshore marine waters.

36.

Draft marine, fresh and public drinking water standards with standards appropriate to

of public,

Kosrae (but not less than Constitutionally-mandated national standards); or, enter into a
written cooperative agreement with the National Government Department of Human
Rqsources to administer National standards.
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CTIAPTER NINETEEN

WASTE MANAGEMENT . KOSRAE

19.1

Existing Legislation

19.1.1 Kosrae

C-ode Section 13.506

Liltering

Listed under nOffences Against the Public Welfare and Traditionn, this Section prohibits littering
on property, or dumping waste matter in or on a public or private road, or dumping waste matter
in parks or other public property, or dumping waste matter on private property without the
owner's permission. It further makes it unlawful to deposit rocts or dirt on roads or on property
without the appropriate authority's consent.
nl-itter" is defined as the wilful or negligent throwing or depositing of any waste matter on land or
water in other than appropriate storage containers. nWaste matter" is defined and discarded,
used or left-over substances. In deference to private property rights, the enactment does not
restrict an owner in the use o[ his or her private property, unless he or she creates a public
nuisance. Uttering is a misdemeanour.

L9.7-Z Kosrae Code Section 12.1201 Toilets; disposal of human ucreta

This Code Section requires that the State Department of Health Services provide toilet
standards, and restrictions on the disposal of human excrement outside a toilet. The Section
further requires that inhabited dwelling places have toilets,

I9,2

Key Issues

Again, the Division of Environmental Health and Sanitation within the department of Health
Services currently handles waste management issues. No State standards have been enacted;
Sanitarians follow FSM National standards. ln Kosrae, most residences have an outside "house"
which includes a toilet and shower. Wells are generally not productive in Kosrae, and almost
none are in current operation.
The United States Environmental Protection Agenry (USEPA) has funded a number of sewage
collection systems in Kosrae. Generally, they include septic tanks with leaching systems or
oxidation ponds. I-ela's sewerage system, newly installed by USEP,\ moves untreated waste
through a collection syatem to a 90 foot deep outfall at the mouth of Irla harbour. Other
systems are taxed beyond capacity.
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37.

Recnmmendations

Develop a State-specific project for rural sanitation, wastewater treatment and solid
waste disposal.

38.

Draft solid waste and toilet facilities regulations with standards appropriate to Kosrae
(but not less than Constitutionally-mandated national standards); or, enter into a written
cooperative agreement with the National Government Department of Human
Resources to administer National standards.
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CIIAPTER TWENTY

zoNING EARTTIMOVING, AND EIMRONMENTAL IMPACT ASSESSMENTS - KOSRAE

2O.l
2}.l.l

ExistingLegislation
Kosrae Code Section 11.201 Proposed land use legislation

This Section requires that the Governor submit proposed legislation regulating.land use to the
Irgislature within one year following the effective dale of the Compact of Free Association. No
proposed legislation has yet been submitted.
20.1.2 Regulations on Fill and Constntcti.on Projects Below High Water Mark
1986, by the Director of the Department of Conservation and
were promulgated to establish procedures.by which land below
Development, these regulations
"may
be filled and bullt on. No substantive environmental review is
the high water mark
required.

Submitted

20,2

on May 5,

Key Issues

environmental_ oversight. of
resources. Such oversight
natural
precious
of
prevent
the
degradation
projects
to
development
ofaccelerated erosion and
impact
the
examiningstandards-,
must include'seiting
"ohing
environmental impact
specific
requiring
and
areas,
coastal
anl
on
i6ets
sedimentation
asses$ments, preferably funded by the project proponent. See discussions in Chapter 17,
paragraph 17:1.1, Pollition C-ontrol - Kosiae above, regarding proposed new.Powers to regulate
ttr. ippiopriate use of land, to issue development permits for new earthmoving projects, and to
require environmental impact studies.

The State of Kosrae has recognized the need for unified

There is a good deal of confusion between the National Government and State Governments
regarding j"urisdiction on various environmental issues. A case. in point is the question of
jufrsdicti6rial authority regarding the recently-enacted National Govemment Environmental
"lmpact
Assessment Refutla{ions. Ey letter of December 2, 1988, to the Secretary of the National
Department of Huma-n Resources, Kosrae Governor Yosiwo P. George reiterated his belief
thai the National Government was Constitutionally prohibited from conducting environmental
oversight of projects occurring in Kosrae. He opposed the imPosition of National Government
enviroimenAl siandards in Kosrae (while allowing National Government technical assistance to
be provided), and affirmed that the hnal decision-on whether or not a project should go forward
*ai a prerogative o[ the State. This issue must be resolved in all environmental areas
throughout FSM.
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39.

Recommendation

for (a) land use planning; (b) analysis_of earthmoving activities'
effects on reef, culturil and coastal zones; and (c) specific environmental impact
assessment requirements to be provided by development project proponents before
construction commences.
Pass legislation providing
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CTIAPTER TWENTT ONE

FISHERIES - KOSRAE

zL.L

ExistingLegislation

2L.1.1 Kosrae C-ode, Section l4.l3OZ F oreign fu hing a greemmt
This Section permits the Governor, following the I-egislature's consent by Resolution, to enter
into a foreign fshing agreement for the State's benefit. The terms of the agreement may not
include provisions less stringent than National law, unless permitted by the State Irgislature.

21.1.2 Kosrae Code, Section 14.1303 Fishingpermit
This Section forbids foreign vessels from fishing in the State's marine space (defined by National
law as 12 miles seaward from the State's baseline) unless the vessel has a permit issued pursuant
to a State foreign fishing agreement. Permit applications may be no less detailed than those
required by National law.

2L.2

Key Issues

The DMsion of Marine Resources within the Kosrae State Department of C.onservation and
Development is charged with management of marine resources. lcgislative instruments
protecting, managing and conserving natural resources in Kosrae are scant. It is a pleasure,
however, to contemplate controls on an environment not already despoiled by environmental
pollutants or ovenrse. The State's first economic development priority is in the marine resources
sector, so regulatory instruments or plans protecting resources such as fisheries, aquaculture
centres and mangrove areas could ensure that such resource exploitation was sustainable and
renewable.

213
N.

Recommendation

Approve the proposed Kosrae Island Resource Management Program; extend resouroe
management beyond coastal areas to include full interior and marine jurisdictions. Draft
legislative instrume_nts, .preferably- after _National/State environmental jurisdictional
issues are settled, for the protection and management of fisheries, mangrove areas,
coastal and ocean areas. and reefs.
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CHAPTERTWENry TWO
AGRICULTURE AND FORESTRY . KOSRAE

22.1

Administration

The DMsion of Agriculture and Forestry within the Kosrae State Department of Conservation
and Development controls agricultural and forestry development issues. Although there is
meagre present legislative environmental oversight of agriculture and forestry efforts, continued
development in these two key fields require concomitant protective instruments. The proposed
Kosrae Island Resource Management Program and its companion legislation are a good first
step toward a fully-realized s5atem of environmental protection for these natural resources.
Further steps to protect cultivated ground and forest areas include enhanced pesticides
protection, environmental review of development projects, watershed legislation and mangrove
forest protection.

22,2
41.

42.

Recommendations
C-oordinate with the Division of Environmental Health and Sanitation, or a statutory
environmental oversight authority, regarding development and enforcement of ,State
Pesticides Regulatians, preferably to be drafted after NationaVstate environmental
jurisdictional issues are settled.

Draft statutory instruments, or subsidiary regulations pursuant to legislation creating a
statutory environmental oversight authority with power regarding natural resource
protection and management, regarding protection of watersheds and mangrove forests.
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CIIAPTER TWENTY THREE

BIODI\MRSITY CONSERVATION . KOSRAE

?3.1 EnistingLegislation
Z3.l-l

Kosrae Code Section 11.160L Endangered species; Kosrae C.ode Section
13.524 Endangering a specics

Section 11.1601 authorizes the Director of the Department of Conservation and Development
to set forth endangered species and provide for their protection by regulation. Section 13.524
makes it a misdemeanour to endanger any species set forth by regulation. The misdemeanour is
punishable by imprisonment for up to L2 months or a fine not exceeding $1,000, or both.
iEndangering' is described as "taking possessing, exporting or engaging in any commercial
activity concerning any endangered species of plant or animal".

23.1.2 Endangered Specics Regulations
Promulgated pursuant to KC Section 11.1601 and adopted in 1988, these Regulations classify
four species of giant clam as endangered. A Giant Clam Sanctuary is also designated to provide
sanctuary for the species and to promote the expansion of the Giant CIam population in Kosrae.
The Sanctuary is located at the'depressed area in the reef flat on the seaward side of the Irlu
causeway adjacent to the island Yenasr".

23.1.3 Kosrae Code Section 11.1@2 Psittacine birds
This Section prohibits a person from bringing a psittacine bird (including Parrots, parakeets, or
love birds) into Kosrae without specific case-by-case approval by the Department of Health
Services-

23.1.4 Kosrae

C-ode Section 13.523 Unauthorized

hocrring of Marine Life

This Section sets seasonal, place and size limits on the taking or killing of the following marine
life:

*
*
*

Hawksbill turtle, sea turtle, or sea turtle eggs;
Black-lip mother-of-pearl;
trochus, except as authorized under KC Section 11.1101.

The Section further prohibits catching, possessing or selling marine or fresh water aquatic life
caught with explosives, electrical charges, poisons, chemicals, or other killing substances- Fish or
other marine life may not be procured on Sundays-

23j.5

Kosrae Code Section 11.1101 Trochus

This Section empowers the Director of the Department of Conservation and Development to
preserve and develop trochus resources for "maximum emnomic and ecological benefit." The
Director may set forth time, size, place and method limitations on trochus harvesting by a
regulatory permitting s),rstem. Such a s)6tem has not yet been enacted.

23.2

Key Issues

No current legislation exists which protects marine and terrestrial areas by contemplating the
establishment of nature parks or preserves. Specific instruments protecting specific species are
enacted, but they are scattered and incomplete. The Division of I-and Management within the
Department of Conservation and Development has set the development of conservation and
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wildlife sanctuaries as a futrirre priority, One candidate area muld be the large interior area
formerly owned by the Japanese Adrninistrative Crovernment. Primarily mountainous and not
farmable, the designation of this land as a nature preserve or protected watershed forest would
proride excellent species and natural resources protection.

233
43.
4.

Recommendetions
Consolidate and e4pand species protection legislation; increase penalties; include fruit
bat protections; create related habitat protection.

Draft legislation relating to the protection of marine and terrestrial areas, perhaps as
State parls or preserves, in consultation with affected State Department, Divisiom,
Boards and Commissions.
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CIIAPTER TWENTY FOTJR
TOURISM - KOSRAE

24.L

Existingl-egislation

There is no existing legislation for tourism at the State level.

24.2

Key Issues

The Division of Tourism within the Department of C-onservation and Development is the
administrative agency charged with management of tourism in Kosrae. Tourism is a new
industry in Kosrae, with enhanced prospects following the upgrading of the State's airport. The
number of total visitors to Kosrae in 1987 (after jet service was initiated) was 1,870 (Draft
2ndNatDevPlan, Ch. t0; page 8). Although Kosrae is host to many stunning natural and cultural
attractions, tourism at present is a low State Government priority. Community conoerns include
recognition of tourism's potential for infringing on customary and traditional lifestyles as well as
concern regarding large-scale tourist facilities' potential for degradation of the surrounding
environment.

There is, however, great potential for small-scale village tourism and eco-tourism. Requiring
little infrastructure, these low-impact ventures rely on hardy travellers who enjoy pristine, natural
surroundings. Kosrae also is host to a number of basalt ruins similar to the better-known
structures at Nan Madol in Pohnpei State. Well-enforced, comprehensive environmental
protections create additional potential for small-scale and eco-tourism development.

243
45.
46.

Recommendstions
Establish a Tourism Review Board that includes environmental protection advisors.

To better protect the environment, focus tourism efforts on small-scale village tourism
and eco-tourism.

47.

Include legal environmental protection requirements in all handouts and pamphlets to
visitors.
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CIIAF'TER TWBNTY TTYE

CULTURAL TIERITAGE . KOSRAE

25.f

Genenl

Environmental concerns are broadly defined in this Review to encompass cultural heritage
protection, as well as environmental health and natural resources concerns. This crossdisciplinary approach is appropriate in the developing Pacific, as the preservation of cultural
traditions often leads to a renewed re.cognition of and dedication to early environmental
management skills. Further, the environment itself is often an actual cultural resource. This is
especially true in cultures closely linked by subsistence to the land, air, and sea. Kosraean
cultural identity remains strong, although many aspects of traditional knowledge and traditional
skills are slowly eroding with the introduction of western material and behavioural substitutes.

in current force in Kosrae. The
administrative body charged with the preservation of cultural heritage in Kosrae is the Division
of History and Culture within the Department of C.onservation and Development. This Division
liaises with the National Government's Historic Preservation Office (HPO), and conducts
Kosrae State's historic preservation programs. Current plans include presewation and
documentation of significant cultural and historic sites, monuments, and oral traditions.

There is very little cultural preservation legislation

25.2

National Historic Preservation Ollice

The National HPO provides assistance to the State of Kosrae and channels United States Park
Sewice Funds to Kosrae State as well. The State of Kosrae in response, may conduct fieldwork
for the National HPO. In September,1992, the National HPO plans to hire a staff archeologist,
who shall further assist Kosrae in the identification and preservation of State historic sites.

As noted in paragraph 72.4, Chapter 14, above one exciting program administered by the
National HPO with implications for Kosrae State is the "Micronesian Resource Study." In
operation in FSM, the Republic of the Marshall Islands, and Palau, the study is funded by a
United States private, non-profit agency called the nMicronesian Endowment for Historic
Preservation.' Phase I of the study establishes a computer data base program which catalogues
sites according to archaeologl, ethnography, ethnobotany, and ethnomusicology. In Kosrae
State, 68 historic and cultural sites are now recorded. Each site listing gives a description and
specification of the site, states relevant vegetation and soil types, and offers information about
the depth and archeological layers of each locale. It is hoped that eventually Kosrae State will
operate its own branch s)'stem, and offer quarterly updates to the National system.

253

l-egislation

25.3.1, Existing legislation

ll.l402 Regulation, within the Chapter
entitled "Antiquitiesn, require impact reviews and regulations protecting antiquities and
Kosrae C,ode Section 11.1401 Impact review and Section

traditional culture.
Section 11.1401 states that before the State Government may-State,
undertake, assist, participate in, or
license action that might affect the land or waters of the
the Division of History and
Culture must consider the action's impact on antiquities and traditional culture. The Division
must then report its findings to the Governor,Irgislature, and involved State agencies.
Section ll.l40tz instructs the Director of the Department of C-onservation and Development to
state the "classes of structures, artifacts, or other objects which constitute State antiquities" by
regulation. Regulations shall further provide for authorization of antiquities use for "scholarly
research, museum display or educational purposes.n
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25.4

Recommendetions

48.

Draft a State Act and Regulations for the protection, classification, and disposition of
prehi*oric and historic land and marine cuitural resources; define ;cultural'resourcesn
br.oa$ly,- including oral traditions and non-tangble resources; establish research and
scholarship guidelines; coordinate efforts with t-he National ttFO anO otnei interesteO
State agencies.

49.

Establish a trust or other legal entity on behalf of the landowning families associated with
the series of basalt ruins and structures o.o.I€q negotiate a long--term lease arrangement
with the trust or other entity for the rehabilitation dira preservatlotr of the structures.
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PART 4
STATE OF POHNPEI
CFI.APTER TWENTT SIX

CONSTITUTI ONAL AND ADMINI STRATTVE STRUCTURE

26.1

The Constitution Of Pohnpei

26.1.1 GeneralOverview
The Constitution of Pohnpei was signed on March 5, 1984 by the Delegates of the State of
Pohnpei Constitutional Convention and took effect on November 8, 19&1. Required under
Article VfI of the National Constitution, this State Constitution is a sweeping statement of
Pohnpei's sovereign right of self-determination. In the Preamble, the people of Pohnpei pledge
to protect and maintain the heritage and traditions of each of the islands of Pohnpei, and to live
and work together in a peaceful union of their individual cultural pastsTerritorial and jurisdictional boundaries are set out in Article 1- The territory of Pohnpei is
declared to comprise all islands and reefs of Pohnpei, extending outward to marine areas two
hundred nautical miles from appropriate land baselines, and includes any other. territory and
waters belonging to any island of Pohnpei by historical right, custom, or legal title. Jurisdiction
extends to all marine waters connecting the islands, to all claimed territory, and the seabed,
subsoil, insular and continental shelves, and airspaoe over lands and waters.

Article 2 declares the Constitution to be the supreme law of Pohnpei. Articlqs 3 and 4 set out
citizenship and the fundamental civil rights of the people o_f Pohnpei. Constitutional land
provisions are discussed in Systems of [-and Tenure - Pohnpei, Chapter 27, below.
26.1.2 Traditional Aspects of the Constitution
Although the C.onstitution is primarily a document embodying Western legal, principles,. th-e
recognilion of traditional ways and values is also incorporated. Article 5 is titled "Tradition";
Sectircn 1 of that Article states: 'This C.onstitution upholds, respects, and protects the customs
and traditions of the traditional kingdoms in Pohnpei.' The Article further requires the
Government of Pohnpei to protect the customs and traditions of Pohnpei. In anticipation of
possible conflict between this and other provisions, Section 2 of Article 5 allows statutes to be
Lnacted to uphold custom. [n the event the statute is challenged as violative of other
Constitutional rights, it shall be upheld upon the Pohnpei Supreme C-ourt's determination that
the statute has reasonably protected an existing, regularly practiced custom or tradition.
Further deference to customary practices is embodied in Article 5, Section 3, in which the
framers protect both the responsibility and authority of parents over their children, and
nin regard to respect and good family relations as
acknowledges the duties and rights of children
needed.n

The Pohnpei language is kept as one of the two official languages of Pohnpei (the othe.r.being
English) at Article i3, Section 1. A further declaration of the importance of tradition in
peoples' lives is set forth at Article 7, Section 5, in which the Government of Pohnpei is required_
lo establish comprehensive plans for the identification, preservation and administration of
places, artifacts, and information of historical and cultural importance-

26.1.3 Three Branches of Government
The I-egislative, Executive, and Judicial branches of government are set out at Articles 8, 9 and
10, respectively. Established under democratic principles, the kgislature and Governor are
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elected every four years by the qualified voters of Pohnpei, voting under a s'6tem of universal
suffrage and free elections by secret ballot (Pohnpei Constitution, Article 6). Judicial powers are
vested in the Pohnpei Supreme C-ourt, which consists of a Chief Justice and not more than four
associate justices, who are nominated by the Governor with the approval of a majority of the
Irgislature (Pohnpei C.onstitution, Article 10, Section 3(1)).

26.1.4 Environmental Provisions
The Pohnpei C.onstitution contains a number of explicit environmental statements. Article 7,
Section 1 states nThe Government of Pohnpei shall establish and faithfully execute
comprehensive plans for the consenation of natural resources and the protection of the
environment.n

Under the terms of this Review, and under the broad definition of nenvironment", protection of
culture and heritage is protection of the surrounding environment. The peoples of Micronesia
are enveloped in a tradition that respects, even reveres, the surrounding earth, air, and water.
Customary practices are frequently harmonious with principles of environmental protection and
sustainable development. A further environmental provision, therefore, as mentioned above, is
contained in Article 7. Section 5 of that Article requires the State Government to execute plans
to save cultural resources for the beneftt of the public.
Finally, Article 13, Section 2 provides for strict control of hazardous materials and harmful
substances. Unless a majority of the people of Pohnpei vote by referendum to give permission,
the introduction, storage, use, testing, or disposal of certain hazardous materials are prohibited
within any part of Pohnpei State. The hazardous materials listed include n(n)uclear, chemical,
gas, and biological weapons, nuclear power plants, and waste materials therefrom, including
high-level and low-level radioactive waste' (Pohnpei Constitution, Article 13, Section 2(1)).
Harmful substances not listed above may be limited by statute so that their introduction, storage,
use, and disposal may only apply to activities "necessary for the enhancement of public health,
public safety, and economic development" (Pohnpei C-onstitution, Article 13, Section 2(2))-

26.1.5 l-ocal Governments

Article 14 establishes 11 local governments; Kapingamarangi, Kitti, Kolonia Town,
Madolenihmw, Mwokil, Net, Ngetik, Nukuoro, Pingelap, Sokebs, and Uh. Each government
may establish its own constitution, not inconsistent with the State C.onstitution, and may provide
a functional role for traditional leaders. Many of these municipalities have differing languages,
traditions and physical environments. Just as the four States of FSM act autonomously in most

matters from the National Government, so too do the localgovernments operate independently
from State Government in many matters, especially in matters relating to customary practices.

26.2

Pohnpei State Administrntive Structure

Article 9, Section l0 of the Pohnpei Constitution provides that the Governor, with the approval
of the l-egislature, shall appoint the chief officers of all executive departments and agencies,
members of all policy-making boards, and such other executive officers as may be provided by
law. Chief officen of executive departments and agencies shall serve at the pleasure of the
Governor. Article 9, Section 11 allows the executive branch to be reorganized by statute or by
executive reorganization plan.

A

reorganization of State offices and duties is presently underway in the State of Pohnpei,
spearheaded by the current Governor, Johnny P. David, in office since January 1992. Planned
Executive Branch Departments, Offices, and Authorities are listed as follows:

26-2.1 Departments and Divisions
Seven Departments are planned. Although environmental issues are inherently crossdisciplinary, four departments have only tangential relations to the preservation of the
environment.
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*
*

The Treasury Department will include the Divisions of Public Finance, Revenue
& Taxation, and Procurement & Property Management-

The Department of Education will be comprised of the Divisions of Elementary
Blucation, Semndary Blucation, Blucational Services & Development, and
Ubraries & Archives.

*

The Justice Department will include Divisions of trgal Affairs, Public Safety,
Corrections & Rehabilitation, and Fire.

*

The Public Wor}s Department will consist of Divisions of
Management, Operations
Transportation.

& Maintenance,

Construction

Public Utilities, and Sea

&

Air

Three planned Departments cover many aspects of environmental management and resource
conservation.

*

The Department of l-and will include Survey & Mapping, Management &
Administration, Historic Preservation, and Parks & Recreation Divisions.

*

The Department of Health Senices will include Divisions of Medical Services,
Dental Services, Public Health, and Administration & Health Development.
Governor David plans to request that environmental work being done within the
Division of Public Health be further recognized by creating a new Division of
Environmental Protection.

*

The Department of Conservation & Resource Surveillancewill include Divisions
of Agriculture, Marine Resources, Forestry, Economic Planning, and Enerry.

?6.2.2 Executive Branch Offices
Six Offices, reporting to the Office of the Governor, shall be established. These Offices are:

*
*
*
*
*
*

Budget & Planning;
Public Affain;
Federal & Foreign Relations;

Youth & Social Affain;
Personnel; and
Island Affairs.

26.2.3 Authorities, Commissions & Agencies
Serren bodies shall be chaired by Governor

*
*
*
'

appointers and report directly to the Governor:

Economic Development Authority

Transportation Authoriryl
Tourist Commission;
Price C.ontrol Commission;
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t
*
I
*

Price C-ontrol Commission;
Foreign Investment Board;
Board of Presidential Properties & Utilities; and
I-and Planning Commission.

This planned administrative structure separates the pohnpei planning office, which frequently
promotss large-develoPment Projects, from the Division otEnvironmjntal Protection witiin th6
Department of Health Services. The Division of Environmental protection, totmerty- i[i
Sanitation Section of the Public Health Division, primarily addresses
health
concerns such as water quality and solid and liquid wastes. Natural resouroe
"o"ii*..ntal
conservatioo
Pr.ole.gtion_efforts f"ll ,o the. Department of Conservation and Resource Surveillance; the
Division of Historic Preservation is located within the Department of I-ands; and the Tourist
C-ommission is a separate entity reporting directly to the Gbvernor. There is presently no UoOy
responsible for all aspects of environmenlal protection, and no oversight coudcil or commission
which might act-as- a conduit or clearing-house for the passage of eivironmental information
between State administrative entities.
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CHAPTER TWENTY SEVEN
SYSTEMS OF I,AND TENI.JRE. POHNPEI

27.1

TiaditionslSystems

The importance of custom in the life of the people of Pohnpei State cannot be overemphasized.
Traditional lineage placement colours all social and cultural arrangements; socio-economic
status is often closely linked to a person's standing in traditional land inheritance patterns. The
deference to custom is especially clear in regard to the subject of land rights and inheritances, a
person's most valuable asset and an area of abiding cultural significance. Indeed, in an island
society, often harbouring scant land-based resources, a person's land rights and privilegqs have
alwap been and continue to be closely guarded and hotly contested, No analpis of current
constitutional and statutory responses to the overriding issue of land tenure can be complete
without a brief explanation of customary practices.

The Island of Pohnpei is a high volcanic island with an area of about 129 square miles.
Traditionally, the island was divided into five states, or tribes (wehi): Uh, Madolenihmw, Kiti,
Sokehs, and Net (Riesenberg; page 8). Each district was originally politically independent, with
its own customs and dialects; present-day local municipalities reflect these original traditional
units.

Each district, or tribe, was headed by two lines of chiefs, the "Nanmwarkin and 'Naniken", who
were the first in a series of ranked titleholders. Although the title s)'stem passed matrilineally,
there were aspects of patrilineal land inheritance, which increased with foreign contact. For
example, the "Nanmwarki' and "Nanikenn were often in an alternating father-son relationship,
with each "Nanmwarki" the son of the present or previous nNanikenn and the father of the next
nNanikenn (Fischer, 1958; page 84).
The system of governanoe was feudal, with three levels:

*
*
*

"Nanmwarki" and 'Naniken" heading the five districts;
15 to 37 sections in each district. headed by section chiefs; and

the farmsteads in each section, run by one biological or extended family (Fischer,
1958; page 85).

In theory, all land formally belonged to the "Nanmwarki' and nNaniken", who received tribute
regularly and whose rule was absolute (Riesenberg; page 8).

Kapingamarangi and Nukuoro, two Polynesian outlier atolls within Pohnpei State, embrace
different land tenure systems- All land, except sacred and community land, is individually owned,
by both men and women. Kapingamarangi and Nukuoro land may be inherited or received as a
gift from any family member. The landowner controls use and inheritance of the land, although,
with permission, family members and friends may take the land's produce (Emory; pages 1191.32).

27.2

Tnnsltion

In the last one hundred

years, Pohnpei has been controlled by four colonial powers: Spain,
Germany, Japan, and the United States. Despite very different outlooks on land tenure between
the indigenous population and the four powers, Pohnpeians seem to have accepted most of the
changes imposed on their traditional s)6tems by the outsiders in authority (Castro; page 188).
This has caused some confusion. The Germans reduced the powers of the highest chiefs,
forbade women from holding title, began redistributing land, and introduced a land code; the
Japanese ignored the German code and only intermittently followed German inheritance
patterns; and the U.S. changed inheritance patterns once again, permitting title to pass by
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testament, permitting women to hold title, and further weakening the authority the "Nanmwarki"
(Castro; page 191).

27s

C.onstitutlonal Provislons

The present s)6tem of land tenure in the free, self-governing State of Pohnpei is mntrolled by
Article 12 of the Constitution of Pohnpei. Article 12 states that no land may be leased for more
than 25 years, unless the land is leased from the Government or the Irgislature provides
otherwise (Sections 1 and 4). Further, one may only hold a permanent interest in real property if
one is a citizen (pwilidak) of Pohnpei (Section 2); indefinite term land-use agreements are
prohibited (Section 3); land may not be sold except as authorized by statute (Section 5); and the
Government may only take interests in land for public purposes after consultation with the local
government, negotiation with the landowners, and an offer to pay either just compensation or
exchange the land for land of comparable value (Section 6).

27.4

StatutoryEnactments

27.4.1 Publb Trust Lands DistributionAct of

1980

This Act provides for the distribution of public trust land to qualified beneficiaries by the Public
l,ands Authority. An Act drafted to effect a fair and peaceful transition from land practices
carried out by the former Japanese and United States Administrators, the Act transfers legal
title on certain lands to state residents who have developed the land, or to their successors.

The purpose of the Act is to distribute lands held in trust for the people of Pohnpei State to
beneficiaries of the trust who have developed the lands for agricultural purposes "pursuant to
leasehold or other use agre€ments issued for that purpose by the Government of Japan or the
Trust Territory Governmentn (State l-aw (SL) No. 2L-43-80, Section 2). The Act was amended
in 1987 to extend the time for application to the Public I-ands Authority to December 1, 1987
(S.L No. rL-1r7-87).
27.4.2 Public Lands Act 1987

This Act establishes a division within the Department of l-ands called the Division of
Management and Administration of Public l:nds, and transfers the Pohnpei Public Lands Trust
to this Division. Formerly administered by the Pohnpei Public I-ands Authority (abolished by
this Act), the Pohnpei Public l-ands Trust Board of Trustees is continued and recognized as
trustee to all rights, title and interest to public lands in Pohnpei for the benetit of the people of
Pohnpei (S.L No. 1L-155-87, Section 5). The Board is now comprised of nine Trustees
appointed by the Governor with the advice and consent of the I-egislature.

The Board is deemed the successor the Public l-ands Authority relative to the use

and
disposition of Trust properties, but all rights, interests and liabilities of the flormer Authority, not
a part of the Trust, are assumed by the Executive Branch of the Pohnpei Government (Section
le(3) and (s)),

27.4.3 Deed of TrustAct of 1987
This Act sets out a system of land transactions using a legal conveyance called a "Deed of Trust."
A "Deed of Trust" is defined as na conveyance of the freehold or leasehold interest in trust to
secure an indebtedness or charge against real property conveyed, with or without a power of
sale, vested in the trustee to sell according to the terms as set forth the in instrument" (S.L No.
7L-157-87, Section 4). The Act is intended to provide for a satisfactory method of securing the
financing of improvements to real property by the U.S., acting through the Farmers Home
Administration, the Department of Housing and Urban Development, and the Veteran's
Administration.
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CHAPTER TWENTY EIGHT

POLLUTION CONTROL . POHNPBI

28.1

Existing Legislation

28-l-l

rrust Tenitory Environmental Quality protecti.onAct (Tr EopA)

Jhe !ta19 of P_ohnpei has saved this former Trust Territory environmental enactment, along with
its subsidiary _Regulations. State transition language states that if a Trust Territory enu"iment
does not conflict with State law, the Trust Territory law is in force until repealed-or revoked.
Although S.9ctiog I of Article XV of the National Constitution only providesTor continuation of
statutes of the Trust Territory by the National Government, the National Congress enacted
Public [-aw No. 2-48, which states in Section 8: "The authority of the States of t[e Federated
States of Micronesia with regard to those provisions of the Trust Territory C-ode within the
jurisdiction of the State is unaffected and hereby reaffirmed.n

ll

Slate of Pohnpei v. John and Leopold (Pohnpei Criminal Cases Nos. 453-86 and 499-8d; Trial
Division of the Pohnpei Supreme Court; January 27, 1987; Pohnpei Supreme C.ourt Reports at
page 2ff)), Associate Justice Judah Johnny relies on Section 8 of P.L No. Z-+g to hold "thit Trust
Territory statutes applicable to the States became part of States laws, whether or not
republished in the F.S-M. Code." Justice Johnny further states that the intent of transition
provisions of the National Constitution must be iead to allow States to adopt Trust Territory
statutes.

The State of Pohnpei continues to enforce the Trust Tenitory Environmentat Qualiry Protection
Act and its underlying Regulations. The TT EepA originally passed in 1972, was amended tjve
times hetween 1972 and 1978 to create a strong legislative statement on behalf of the
environment- Creating a Board with a mandate- to enact controls on a broad range of
environmentalconcerns, the Act sets forth an all-inclusive public poliry at Section 502:

The people, plants and animals of the Trust Territory of the Pacific Islands are
dependent upon the air, land and water resources of the islands for public and
private drinking water systems, for agricultural, industrial and recreational uses,
and as a basis for tourism. Therefore, it is declared to be the public policy of the
Trust Territory of the Pacific Islands, and the purpose of ttris Su6chapter, to
achieve, maintain and restore such levels of air, land and water qualiry as will
protect human health, welfare and safety and to the greatest degree pricticable
prevent injury to plant and animal life and propeity, and aJwill foster the
comfort and convenience of its people and their enjoyment of the environmenr,
health, life and property, and as will promote ihe economic and social
development of the Trust Territory of the Pacific Islands and facilitate enjoyment
of its attractions,
Regulations setting forth environmental health protections were enacted during Trust
Tgtltgry limeg. Si*."J those Regulations remain as lawin the State of Pohnpei: Trust ienitory
Air Pollution Control-Stgndayds & Regulations, Tntst Tenitory Pesticides Regulitions, public Watir
Sup,ply Systerns Regulations, Marine and Fresh Water Quality Standard Regfilations, Trust Tenitory
Solid Waste Regulations, and Toilet Facilities and Sewage bisposat Regui'ations. A seventh Truit
knitory Regllatiof, concerning Earthmoving contro-ls, has been iuperseded by a State of
Pohnpei.Eanhmoving Regulatinn. These Regulations will be briefly outiined in rhis and the next
two Subsections- As the FSM National-Government also saved the six Trust Territory
4egulations mentioned above, a fuller discussion of those Regulations is set out in pollution
Control - National, Chapter 4, paragraphs 4.1.1-4.1.3, above.

F"."

Disagreement among the State legal community regarding the ability of the State to save a Trust
Territory.enactment without a specific legislative in-strumEnt (or erren with one), and the urge to
draft environmental protection legislation particularly appropriate to the State of pohnpei,iave
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both led to the 1991 submission of a Bill to create a Pohnpei Environmental Protection Agency,
Board and Advisory Council.

?AJ.z

Pohnpei Environmental ProtectionAct

of

1991

(not passed)

The proposed Pohnpei Environmental ProtectionAct (PEPA) was drafted and submitted to the
Second Pohnpei l-egislature at its Seventh Regular Session in 1991. The Bill, following the trend
of many recent environmental proclamations, sets out a sweeping public pollcy statement in
defense of a broadly-defined natural environment:
The Government of Pohnpei, recognizing the profound impact of man's activity
on the interrelations of all components of the natural environment, particularly
the profound influences of population growth and redistribution, cultural change,
resource exploitation, and new expanding technological advan@s, and
recognizing the critical importance of restoring and maintaining environmental
quality for the overall welfare and development of man, declares that it is the
continuing policy of the Pohnpei Government...to create and maintain conditions
under which man and nature can exist in productive harmony, and fulfil the
social, economic and other requirements of the present and future generations of
Pohnpeians (PEPA, Section 2(1)).
In concert with present world environmental thought, the last two clauses above address the goal

of sustainable development. Recognizing the need to consider traditional cultural relations
(PEPA,. Section 2(2)) and to work in close cooperation the National Government, each
municipality of Pohnpei, and the public and private sector (PEPA. Section 2(3)), the State of
Pohnpei pledges to act as trustee of the environment for the current and future generations of
Pohnpeians. "Man" is used throughout the document to denote both male and female human
beings.

The Act creates an independent governmental agency, the Pohnpei Environmental Protection
Agency, at Section 4. The Agency's Board of Directors is composed of seven members, FSM
citizens and residents of Pohnpei, appointed by the Governor for staggered terms of four years
(PEPA, Section 5). The Agenry's management is headed by an executive officer designated by
the Board.
Powers of the Agency include the protection of the environment and the abatement, control,
and prohibitions of pollution or contamination of air, land and water through the establishment
of regulatory and permitting systems (PEPA, Section 9). Allowable regulations include but are
not limited to the following areas: earthmoving, environmental impact assessments, water
supply systems, pesticides, sewage, solid waste, marine and fresh water quality, air pollution,
groundwater, and hearing procedures for the Board.

In the administration of a permitting system controlling discharges of pollutants into the air, land

or water, the Agency is required to submit copies of permit applications and environmental
impact asses.sments to a number of State Government agencies for comment (PEPA" Section
l(Z)(a)). Environmental impact assessments are required for public or private projects "that

may significantly affect the quality of the environment to include the land, water and airn (PEPA"
Section 9(2((b)). The inclusion of private projects is an important new step, as the National

Government limits environmental impact assessments to public projects only.

Enforcement provisions, at Section 11, allow a variety of enforcement actions by the Agency,
including issuance of a cease and desist order, issuance of an abatement order, imposition of a
civil penalty, pursuit of a civil action for an injunction or monetary damages, and setting a public
hearing on the violation (PEPA" Section 11(1)). Civil penalties are low ($100 per day for each
day of violation), but the amounts go into an nEnvironmental Quality Fund" until $50,000 is
reached, after which the penalties are deposited into the Pohnpei Treasury. This provision is
quite important, allowing the Agency control of penalty funds for emergency response to
environmental accidents and for program support.
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?4.1.3

TI EQPA Subsidiary

Regulations - Air pollution

fyr?nitory Air Pollution Control Standards & Regulations (Trust Territory Code (ITC)
T:
Title 63, Chapter 13, Subchapter. vI!) were

enacted oJJune 25,1980. The purpose of these
Regulations is to control the quality of air by setting clean air quality standards anO by preventing
or mntrolling the emission of air contaminants at their iource. The Regulations speci$
monitoring, recordkeeping and reporting requirements for operators of air contimin"nt rout"o.

?8.1.4 TT EQPA Subsidiary Regulation

f*t!

- Pesticides

P^estic.ides Regulations (TfC Title 63, Chapter 13, Subchapter IV) are in current
Pohapei
for the con-trol of pesticides. The Pesticides Regulations, ih effecfsince Augusr l,
ry9in
1980, establish. a s5ntem of control over the importation, distribution, sale, and use of peslicidet
by persons within Pohnpei.

Tryory

28.2

Key Issues

28.2.1 Allocation of Powers between the NationalGovernment and Pohnpei State
Pohnpei State government officers believe that Pohnpei State has the clear authority to regulate
its environment. Because the word "environmentn does not appear in the allocation of p"owers
sections of the National Constitution, the State may argue tnai itt environmental authori'ty rests
with the state. (Powers not expressly delegated t-o the National Government are considered
polvgrs, pursuan.t to Article VIII, Section 2 of the National C.onstitution.) Even if the
!tat:
National Government's exclusive power to promote education and health by seiting minimum
standards (National C-onstitution, Article tX) is interpreted to include environmentaliegulation,
the State may argue that it is fully free to set any standards higher that those set by the f,lationai
Government. This issue has not yet been litigated.

24.2.2 Passage

of. a

Pohnpei Environmental ProtectionAct

Bill No. 569-91, the Pohnpei Environmental ProtectionAct,was passed by the [.egislature in 1991
by a large margin- The Governor at that time, the Honourable Resio S. Moses,-did not approve
the measure, howev-er, and.a subsequent attempt at a legislative override narrowly^failed.
C-oncerns raised at the time included questions from the Stale Attorney's Office regarding the
appointment procedure for the Agency's executive oflicer and the Bi['i mnllict witfr' Exec"utive
reorganization efforts. Governor Moses assured the Irgislature, by letter dated July 8,
Pfl"!
1991, that he agreed. in concept with
1!e Bill, but felt that the less expensive route of elevaiing
environmental functions currently within the Department of Health Services to a new Divisioi
YthiT the Department was more fiscally sound. The new Governor, the Honourable Johnny pDavid, in office sinceJanuary,19V2, although continuing reorganization efforts, has declared his
support for the Bill. Resubmission of the Bill to the StaG Irgislature is curently plannedThe development of an independent Agency is a very strong statement of the State's desire to
protect its environment. An autonomous entity may usually move more quickly in response to
emergency situations, and environmental enforcement efforts are aiso o?ten enhancedEssential liaison and outreach functions are specifically delineated. This consultant hopes that
ooncerns raised during the first political viewing of the document may be addressed, and ihat the
bill finds its place in the statutory enactments oTthe state of pohnpei.

Of the. desired regulations specifically cited in PEPA only environmenral impact assessment,
groundwater, and hearing procedures are areas not covered previously by'Trust Territory
regulatory instruments-. The attempt to update old Trust Territory legisiation, and add three
new qssential areas of environmental oversight, is laudable- Althougf, PEPA's public poliry
statement contains mention of the whole of the natural environment, and seeks to prevent injury
to plant and animal life, this Act's regulatory structure follows the more narrow p"th of potluiion
abatement and environmenJal health.prot&tigl. This split betwe€n biodivenity managemenr
and health protections was first establiihed by FSM's and Pohnpei's relegation of envirorimental
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control to their Public Health Divisions. An independent Agency may be just the body to
incorporate both environmental health and natural resource protections within one
administrative structure. The resulting simplicity and coordination of effort may be worth any
initial required administrative restructuring.
?A.2.3 Trust TeniloryAir Pollutbn and Pesticides Regulatioru
Currently, the National Government and the State of Pohnpei operate two regulatory and
permitting qntems with the same legislative instruments. Perhaps representatives from the State
may wish to consider a Memorandum of Understanding, or similar document, with the National
Government Department of Human Resources to set forth a single permitting slntem, thereby
avoiding duplication of effort and subsequent overconsumption of scant monetary resources.
Such a cooperative effort is certainly anticipated by the Federated States of Micronesia
Environmental Protection lct, Section 12, which authorizes delegation by the National to State
Government by way o['written cooperative agreement."
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50.
51.

Recommendations

Modiff and reintroduce

a

bill for a Pohnpei Envircnmental Protecti.onAct

Issue a Joint Attorney General Opinion benveen the National Government and each

of

the four States to disentangle competing jurisdictional claims in all areas of

environmental oversight.

52. Enter into a

"written cooperative agreement" with the National Government
Department of Human Resources to avoid duplication of regulatory and permitting
efforts. This agreement should include provisions on pollution, water quality, waste
management, zoning, earthmoving and EIAs.

53.

Fund a position for a State environmental legal officer, either within the Department of
Health Servicss or within the newly-created Pohnpei Environmental Protection
Authority, with authority to draft regulatory instruments and enforce them. This office
could draft legislation covering all aspects of environmental health and natural resource
protection.

54- If

Pohnpei State is granted or delegated authority to enact and enforce pollution
regulations, re-draft Trust Tenitory Air Pollutinn and Pesticides Regulations to update
them and make them Pohnpei-specific.

NOTE:See Pollution Control - National, Chapter 4, paragraphs 4.1.1-4.1.3, above, for additional
and more detailed analysis, issue identification, and recommendations regarding the Trust
Tenitory Air Pollution and Pesticides Regulatioru.
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CTIAPTER TWENTT NINE
WA'TER QUALITY . POHNPEI

29.1

Existingl*gislation

29-1.1 TT EQPA subsidiary Regulation - public water suppry Sptems

The Trust Tenitory Pu-blic Water Supply Systems Regulations in current use in pohnpei are the
same instruments as the current FSM instruments, and were promulgated on Februiry 1, 19g3.
The. purpose of the Regulations, technical provisions and specificatiotrr is to establish certain
minimum standards an_d requirements to insure that water sripply slNstems are protected against
contamination and pollution and do not constitute a health haTAtd.
29.2.2 TT EQPA Subsidiary Regulation - Marine and Fresh Water euality

fnl hrtl

Tenitory Marine and Fresh Water Quatry Stand,ard Regulatians. also in use at the
national level, were p.romulgated March 31, 1986. The purposJ of these Regulations is to
identi$ the uses for which the various waters of Pohnpei sliail be maintained ani protected, to
speci& the water quality standards required to maintiin the designated uses, and'to prescribe
requirements neces.sary for implementing, achieving and maintainiilg the specihed watei quality.

293

Key Issues

Y."l"l quqllty monitoring in Pohnpei is currently performed by the Sanitarion Section of the
Division of Public Health within thri State.Departmenr of Health Services. Public drinking water
monitoring is limited to testing for chlorine, bacteria and turbidity. Overall monitoringiof the
water delivery system. is attempted, but insufficient funds and inadequate staffing levels"prevent
com p rehensive oversi gh t.
ln a move also contemplated in many other jurisdictions of the developing pacific, pohnpei State
is considering transferring authority ovei public water and sewer"g"" ruppiy to 'a quatigovernmental public utility corporation. I[ responsibility for the public w-ater ritirfty is given to a
private corporation, the Sanitation Section may wiih to charge that coribrhtioir for its
monitoring FMqgt, Current Public Water Supply-Regulatians r.quTr. the delivbry entiry to tesr
its own product; if the water delivery agent is private, a government charge for testing serrrices is
appropriate.

Marine laler quality testing is also not fully comprehensive. Selected coastat areas are
monitored for contaminants approximately fouitimes yearly. Additional monitoring efforts may
control environmental degradation before-pollution becomes an impediment to local subsistenf
and foreign. fishing ventures. Further -technical and monetai assistance is required to
accomplish this goal.
29.4

55-

Fund technical.and laboratory assistance programs to enable further testing
coastal and offshore marine waters.

of public,

56. [f Pohnpei State is granted or delgggled _-authority to enact and enforce pollution

regulations, re-draft Trust Tenilory Publit lyater Sipply and Marine and Fresh Water
Qualtty Standards Regulatioru to update them and mafe ihem Pohnpei-specific.

NOTE:See Water Qua-lity - National, Chapter 5, paragraphs 5.1.1-5.1.3 for addirional and more
9:tailed anallnis, issue identification, and recommenditions regarding the Tnst fenuiy piiiu
water supply and Marine and Fresh water euaruy standards

ne{tutais.
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CIIAPTER THIRTY
WASTE MANAGEMENT - POHNPEI

30.1

Existing Legislation

30.1.1

TI

EQPA Subsidiary Regulation - Solid Waste

Trust Tenitory SoM Waste Regulations, also in use by the National Governmenr, were
promulgated o_n
{Rril 72, 1979. The purpose of the Sotid Waste Regulations is to establish
minimum standards governing the design, construction, installation, opeiation, and maintenance
of solid waste storage-, collecti6n and diiposal slntems.
30.1.2 TT EQPA Subsidiary Regulation - Toilet Facilities and Sewage Disposal
Ttttst Tenilory Toilet Facilities and Sewage Disposat Regulations. also in use by the National
Government, were promulgated on January 3i, L977. -The purpose of the Regulations is to
establish minimum standards for toilet facilities and sewage disposal to reduce 6nvironmental
p-ollution, health hazards, and public-nuisance from such ficilitiris. It is generally required that
all public.building-s or any buildings which may be used for dwellingp shalliave toit"t unO sewage
facilities in accordance with these Regulationi.

30.2

Key Issues

Increasing population- pressures and increasingly available non-biodegradable materials have
exacerbated Pohnpei's solid waste disposal pioblems. Solid wastJ issues differ between
localities; municipal governments must play'a primary role in the development of waste
Inallggment strategies. . Private and communal land ownership systemj require active
landholder participation in any government-initiated solid waste reOuction proporils. Sewage
facilities remain inad.equate in many areas of Pohnpei, despite recent rehabilitation of *"*"ru[.
systems in some localities. Maintenance is a problem, as is iompliance with current Regulation"s.
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57-

Recommendations

Develop a State-specific project for rural sanitation, wastewater treatment and solid

waste disposal.

58- If

Pohnpei State is granted gr deleg3lgd authority to enact and enforce pollution
f8ulations, re-draft Trust Territory Solid Waste and ioilet Facititics and Sewage'Dbposal
Regulations to update them and make them pohnpei-sperific.

NOTE:See Waste Management - National, Chapter 6, paragraphs 6.1.1-6.1.3. for additional
,
and more detailed anall;is-, issue identification, and rbcorimendations regarding
the Tntst
o
Tenitory solid waste androilet Facilitics attd sewage Disposal Regulatioru.
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CIIAPTER TTIIRTY ONE
ZONING, EARTTIMOVING AND ENryIRONMENTAL IMPACT ASSESSMENTS . POHNPEI

31.1 Existing Legislation
31.1.1 TT EQPA Subsidiary Regulatians - Earthmoving
Regulations, sp_onsored
tr"1e
in-to law

by the Director of the Department of Health Services and signed
by Gorrernor Moses on September 13, 1990, regulate earthmoving activities in the State
of Pohnpei. J9 keepilg with the Trust Territory provisions from which they were redrafted,
'earthmovingn is broadly defined as:
any construction or other activity which disturbs or alters the surface of the land,
a coral reef or bottom of a lagoon, including, but not limited to, excavations,

dredging, embankments, land reclamation in a lagoon, land development,
subdivision development, mineral extraction, ocean disposal, and the moving,
depositing or storing of soil, rock, coral or earth (Eanhmoving Regulatians, Pait
1.3.g)

The Regulations require that all earthmoving activities within the State of Pohnpei be conducted
so as to prevent accelerated erosion and accelerated sedimentation. People wishing to engage in
earthmoving ac_tivities must set out erosion and sedimentation control measures in a plan, and
must receive a state Permit before embarking on their planned activity.

31.1.2 Transponation ZoneAct of 1987
Dekehtik Island as a "Transportation 7one", for the purpose of promoting
public health, safety and welfare. Permitted uses are timited to aciivities, faciiities, and
complimentary services relating to the promotion and development of sea and air
Thjs..Ac.t designates

transportation; a height limit of two stories is established.

31.1.3 State I-aw No. 2L-197-91
This Act authorizes the Pohnpei Public lands Board of Trustees to designate the sites and limit
the amounts of allowed removal of mined and dredged materials located on Public Trust I-and in
Ohwa, Metipw, Temwen and Lohd Pah, or on any olher Public Trust I-and.

3L.2

Key Issues

31.2.1 Eanhmoving Regulations

Thoq Regulations are quite b,road, and complete enforcement would accomplish a stunningly
mmplete scrutiny o! eyery effgrt to move earth. The Regulations are generally enforcJd,
loweyel only to curb the most blatant unauthorized dredging and fill activi-ties. Aithough the

Regulations _hqve been quite effective in the recent past, currently the National Governmeit and
the. State of Pohnpei ut" operating two regulatory and penmitting s)6tems with the same
legislative _instruments. Perhaps representalives from the State may *istr to consider a
Memorandum of Understanding, oi similar document, with the National Government
Departmelt of Human Resources to set forth a single earthmoving permitting s)lstem, thereby
avoiding duplication of effort and subsequent overconsumption oT icant moieiary resources.
!uc! a cooperjrtive effort is certainly anticipated by tlie Federated States oi Micronesia
Envitonmen{al Protectianlct, Section 12, which authoriles delegation by the National to State
Government by way of 'written cooperative agreement.n
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31.1.2 Environmental Impact Assessment
Pohnpei's draft Environmental Protecti.on Act recngnizes the urgent need for assessments of
environmental impacts. The draft Act requires Environmental Impact assessment statements to
be prepared before issuance of permits for any public or private project that may signiftcantly
affect environmental quality (see above discussion of the draft Act at Pollution C-ontrol, Chapter
28, paragraph 28.1-2.). The Act further requires that regulations set forth criteria for their
development and for the payment for their preparation (many developing countries prefer to
require initiaton of proposed projects to fund their own impact assessments, prepared by
mutually-agreed consultants). Whether drafted under the present TI EPQA or the new draft
Act, Regulations should be considered in this vital area of environmental control.
Presently, National Environmental Impact Assessment Regulatioru apply in Pohnpei State
whenever any Project Proponent receives funding from the National Government for a specific
project with environmental impact. This includes FSM projects, FSIvI/State Projects, or State
projects funded by the National Government (Straight; January 16, 1989 Memo). Again, a
Memorandum of Understanding with the National Government in this area of proposed State
permitting would be advisable.

313 Recommendations
59. DraftPohnpei-specificEnvironmentallmpactAssessmentRegulations.
60. In conjunction with State and Municipal planning officials and other affected
Department officials, State environmental officers should participate in the development
of more comprehensive zoning standards, especially regarding the fragile and often over
utilised coastal zone.
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CTIAPTER TI{IRTY TWO

FISIIERIES. POHNPEI

32.1

Existingl-egislation

32.1.1 Conseruatian and Resource Enforcement Act
This Act, effective December 2, 1982, establishes a C-onservation and Resources Enforcement
Program within the Department of Conservation and Resource Surveillance. An attempt to
strengthen natural rqsources enforcement capabilities, this Act delegates enforcement authority
to the Chief of the Division of Marine and Aquatic Resources and the Chief of the Division of
Forestry of the State Department of C.onservation and Resource Surveillance. Under the Act,
these two Chiefs, called the State Fisheries Officer and State Forester, respectively, are grantecl
the power to investigate offences, serve and execute warrants, and arrest violators of
conservation laws and regulations over which the Department has authority. Such authority may
be granted either by State law or by written agreement between the Director and the State
Attorney, with the concurrence of the Governor (S.L No,2L-158-82).

32.2.2 An Act Relating to Foreign Fishing In State Waters
Enacted on July 16, 1979, this Act governs foreign Fshing in the waters of Pohnpei State until
such time as a Pohnpei State Maritime Authority or other control mechanism is established. As
the Constitution of the Federated States of Micronesia established State jurisdiction over
interior State waters and waters extending out from land baselines to a distance of 12 miles, this
Act controls activity within those waters by requiring permits for all foreign vessels wishing to fish
within the State marine jurisdiction. "Foreign fishing' is defined to mean fishing by vessels not
registered in the Trust Territory for fishing in State waters, not wholly owned or controlled by
citizens, or of foreign registry chartered by citizens (D.L No.4L-19-79)-

32.2.3 An Act Prohibiting Harvesting and Use of Bait Fish
Enacted into law on November 2'7,1971, this Act prohibits the harvesting and use of bait fish
taken from Trust Territory waters within 'Ponape District' by non-citizen owned or controlled
business entities for use in commercial fishing operations.

323

Key Issues

32.3.1 Environmental Enforcement
The effort at direct enforcement of environmental violations by environmental officers in the
field found in the Conseruatinn and Resource Enforcement Act'rs laudable. Frequently, state law
enforcement oflicers and prosecutors are so overwhelmed with the vast array of pressing
investigative, arrest, and prosecution actions required by law that they cannot attend to every
suspected environmental offence. Budgetary and staffing constraints further ensure that
environmental prosecutions are given a relatively low priority. This Act only covers fisheries and
forestry violations; appointment of a state legal officer with responsibility for all environmental
matters may be an additional step toward effective enforcement.

32.3.2 Marine Resources Division

The Marine Resources Division within the Department of Conservation and Resource
Surveillance currently issues permits and administers Fsheries policy in Pohnpei State. The
l-egal C-ounsel in the Office of the Governor is currently revising all permitting forms and
applications.

I
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3L3.3

Coastal and Ocean Management

There is no comprehensive Fisheries Act in force in the State of _Pohnpei. The OfIice of the
State Legislative-C.ounsel, howerrer, has given priorlty to th,e drafting of a coastal and ocean
management statute. Such an instrument could combine current site-by-site mastal
earthiloving scrutiny undertaken by the Department of Health Services with marine
management efforts.

32.4

Recommendations

61.
62.

Liaise more closelywith National marine protection offircrs.

Fund additional positions for marine resourses surveillance and environmental
enforcement.

63.

Draft a Gastal and Ocean Management Statute for the protection and management of
renewable resources.
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CIIAPTER THIRTYTHREE
AGRICULTTJRE. POHNPEI

33.1 Existing l-egislation
The control of Pohnpei State agricultural pollcy rests within the Division of Agriculture in the
Department of Conservation and Resource Surveillance. C.oconut, pepper, and rice
dwelopment programs rest on Trust Territory legislative instruments designed to subsidize these
three crops. The legislation is cited as Public [-aw 55$6, 813l/6 (Copra); P.L 83-6?, 513167
(Pepper); and P.L l2I-{8,411618 (Rice).

33.2

Key Issues

State Pesticides and Earthmoving Regulations, described at Section B. Environmental Health
Protections, above, affect agricultural workers, but as the Regulations are overseen by State
workers in a different Division, as well as a different Department, little pesticides control or

regulation of accelerated erosion or sedimentation is conducted by the Agriculture Division.
Here, development of agriculture is institutionally separated from environmental concerns.
Integration of the two concerns leads to sustainable and environmentally-sound development.

333
il.

Recommendation

Initiate liaison efforts between the Division of Agriculture and the Division of
Environmental Protection to achieve goals of sustainable development. Liaison
between National and State agricultural programs is also desirable.

NOTE:Watershed issues discussed in forestry Chapter 34, below also have a great impact on
agricultural activities.

{

80
C}IAPTER TIIIRTY FOTJR
FORESTRY. POHNPEI

34.1 Existing l-egislation
34.1.1 Forest ManagementAct of 1979
The intention of this Act is to provide for the orderly management of Pohnpei's forest resources
by creating and maintaining an effective and comprehensive sptem of regulation of and
assistance to the development of forest land. The Act enables the Governor to appoint a State
Forester who serves as administrative officer of the Division of Forestry. It further enables the
I-egislature to set apart government lands as Forest Reserve lands in order to maximize the
benefits to the public of timber, water, wildlife, and forage. Additionally, the legislature is
empowered to set aside Watershed Reserves on public land from which:

*
*

water supplies are obtained for a city, town or community; or
water infiltrates into artesian or groundwater aquifers from which water supplies
are obtained flor a city, town or community (D.L 4L-2O3-79).

Just such a watershed protection measure was passed eight years later by the Pohnpei
Iegislature.
34.1-2 Pohnpei Watenhed Forest Reserve and Mangrove ProtectionAct of 1987
This Act dedicates and vests the use and management rights in certain public trust lands to the
State Government to protect watershed forests and conserve mangrove forests in Pohnpei. At
Section 3(1), the I-egislature states that many thousands of hectares of public trust land have
highly erodible soils that should not be cleared of forest cover or used for farming because such
uses would endanger the watersheds of Pohnpei. The ringing declarations of the value of
environmental protection continue: at Section 3(2), the I-egislature finds "unique and valuable
plants and animals that require legal protection to assure their continued survival" in Pohnpeian
forests; at Section 3(3), the lrgislature states that mangrove forests benefit the people by
providing the basis for healthy fisheries; and at Section 3(4) they state the "[t]he conservation,
protection and wise management of Pohnpei's forests in perpetuity is of material benefit to all
the people of Pohnpei' (S.L No. 1L-128-87).
One excellent aspect of this strong legislative statement is found at Section 9(3). This Subsection
states that public understanding and acceptance of the Act are important to the success of its
objectives.
requires the Director of the Department of Conservation and Resource

It

Surveillance to work with the C,ollege of Micronesia and the Pohnpei Department of Education
in curriculum development and training for grade school and high school teachers, as well as in
extension education for adults. Educational areas to be emphasized include consewation of soil,
water, forests, mangroves, lagoons, watenheds, wildfire prevention, and the recognition,
appreciation and protection of native species.

34.1.3 Draft subsidiary Regulations to the Forest Management Act and Pohnpei

Watershed

Forest Reserue and Mangrove ProtectionAct

This set of Rules and Regulations, now in its second draft form, has been devised to offer
specific language to preserve, maintain and manage forest re$erves, watershed forest reserves,
and mangrove forests of the State of Pohnpei. The Regulations were drafted pursuant to both
the Forest Management Act and the Watenhed Forest Resene and Mangrove Protection Act, and
have undergone one round of very active public hearings.
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34.2

Key Issues

34-2.1 Watershed Irgislation

Both the Forest Management Act of 1979 and tbe Polnpei Watenhed Forest Resene and
of 1987 are very strong legislative statements. It is understandable that
some members of the public and I-egislature may be initially uneasy with State Government
ovenight and control of large areas of forest and mangrove. Indeed, public hearings revealed
some negative comments regarding the scope of controls and restrictions envisioned in the
newly-proposed Regulations. The second draft of the proposed Regulations address many of
those concerns; the draft is being currently circulated to state forestry workers for comment
before undergoing future public hearings. There is also the possibility that the Mangrove
ProtectionAct of 1987 may be amended to include language respecting customary and traditional

Mangrove Protection Act

practices on the affected lands.

34.2.2 Conservation education
Tbe Watenhed Act requires education regarding a number of areas of conservation and natural
resource protection concern. This educational requisite is an all-too-infrequent statement in
environmental legislation. Uniquely interdisciplinary, environmentalprotection often suffers in
United States-influenced jurisdictions from narrow categorisation as a sanitation, or public
health discipline. The field further sufIers from a lack of public understanding of the profound
consequences of environmental degradation. This lack of undentanding is entirely natural in a
developing State such as Pohnpei, whose overwhelming earthly beauty is practically untouched
by significant environmental decay. Development, and its attendant environmental impacts, is
inevitable. Only broad public education will effect a change from uncontrolled to sustainable
development. The drafting and enforcement of environmental protection legislation, and
education about that legislation, assists the process whereby an informed public wisely manages
its resources.
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Recommendntions

Redraft and resubmit for public hearing Foresl Management Act and Pohnpei Watershed
ard Mangrove ProtectinnAct Subsidiary Regulations.

Forest Reserve

ffi-

It would be advisable to revise the Forest ManagementAct and Pohnpei Watershed Forest
Resepe and Mangrove Protection Act to transfer nature park language and species
protections to the appropriate authority, once the following matters are determined:

*
*
*

which environmental control powers belong to the National Government and
which belong to the State Governments (by issuance of a National-State Joint
Attorney-General Opinion);

whether State environmental efTorts will be confined to the Department of
Health Services or placed in an Environmental Protection Agency:

whether oversight of the Environmental Department or Agency will be
broadened to include oversight of natural resource protections. If authority for
parks, preserves, and consewation of living resources is retained within the
Division of Forestry, it may be advisable to create a program specifically for the
environmental protection of those species and reserve areas identified.

67.

Fund environmental education officers and programs, with particular emphasis on
developing programs for primary, secondary, and adult extension courses.
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CI{APTER THIRTY FIVE
BIODTVERSITY CONSERVATION . POHNPEI

35.1

Existing Legislation

Regarding establishment of parks or nature preserves, one State Park has been established at
the "Spanish Wall" in Kolonia, and another park is proposed for the top of Sokes Mountain.
Both would be administered by the Parks Division of the Department of l-and. There is
presently no specific legislative regulatory instrument establishing state nature preserves,
although it is a State priority to create such an instrument for public lands.
The Acts in the following paragraphs concern the conservation of living resources:

35.1.1 Act Regarding hponatinn of Cenain Crabs and Lobsten

This brief 1971 enactment makes it unlawful to export mangrove crabs, coconut crabs and
lobsten, and sets penalties for violation at imprisonment for no more than rwo years or fines of
not more than $1,000, or both (P.L No. 2L-223-71). A 7977 A.rnendment to the Act permits
e:rportation of mangrove crabs for a period of one year after the Act's effective date of May 6,
1977. Such export must be accompanied by a special permit from the Pohnpei Marine
Resources Division (P.L No. 4L-76-77).
35.1.2 Act Conceming Fresh-Water Shrimp Hanesting
This 1972 Act prohibits the harvesting and sale of fresh-water shrimp with explosives, chemicats,
poisons, and other substances deleterious to aquatic life. The liit of proscribed substances
includes common bleaches and plant materials. Penalties are slight; violation of the Act
warrants fines of not more than $100 or imprisonment for not more than six months, or both
(D.L No.3L-40-72).

35.1-3 Designati"on of State Bird
This short Act designates the Trichoglosus rubiginosus, or Pohnpei Lorikeet, locally known as
nSerehdn,
as the State Bird for the State of Pohnpei. The Act forbids the hunting or killing of any
Pohnpei I-orikeet. Penaltiqs include a fine of not more than $500 or imprisonmEnt for not more
than one year, or both (S.L No.2L-90-81).

35.1.4 Marine Resources ConservationAct of

1981

agl regulates and protects five marine species: Trochus, Black C.oral, Bumphead Parrotfish
Tit
(Kemeik in Pohnpeian), Grouper (Maud, Mwanger, Sammerip, Sawi, of Sawipwiliet in

Pohnpeian), and Mangrov.e Crab _(Elimong in Pohnpeian). The-Act sets taking processing,
marketing a-n{ c-gmmelcial larvesting limitations, establishes seasons for taking, and- prescribes
criminal and civil penalties (S.L No.2L-106-81).

Trochus harvesting procedures were amended on October 18, 1989, by S.L No. 2L-132-89. The
amendments were written to take effect on the third annivenary following approval of this Act,
except for the immediate effect of a provision allowing a ban on exporting unirocessed trochus
and trochus shell- A protection for local manufacturing intere3ts, thE ban would exempt
products made from trochus and trochus shell. In this amendatory Act, the Director of the
Dep-artment_of Conservation and Resource Surveillance is granted auihority over harvesting and
marketing of trochus.
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35.2

Key Issues

Pohnpei presently requires more oomprehensive nature preservation legislation. Some
conservation'proponents suggest splitting species preservation and protected areas into two
separate initiatives. This bifurcated approach would allow full legislative and administrative
attention to each of these crucial areas.

In Pohnpei, parks may most easily be established on public lands, as more than SOVo of Pohnpei
land is public. Establishing parks on private land may be dfficult; customary landowners often
resist government regulatory structures thought to encroach on traditional rights and practices.
Any rystem of protected areas must maintain traditional rights and practices to the extent
possible; all protection must first be recognized as appropriate and desirable by customary
landowners.

Presently, the Department of I:nd, Parks & Recreation Division has administrative authority
over the development of protected terrestrial areas. Iegislation could designate a parks s)tstem
under the Publb Lands Act. Nature preserve language is also present, however, in the Forest
Management Act and the Pohnpei Watershed Forest Reserue and Mangrove ProtectionAct. Agah,
different administrative DMsions and Departments have similar legislative authority.

As for species protection, a number of Acts cover some species, while other species remain
unmentioned. Penalties are frequently insufficient. I-egislative consolidation of species
protection and introduction of related habitat protection is desirable.

353
68.

Recommendations

Enact legislation to create an umbrella environmental protection organization, with
power to establish controls regarding natural resources conservation and environmental
bealth areas. This would eliminate duplicative efforts and administrative confusion by
defining environmental protection responsibility in one organization. I[ no umbrella
organization is desired, then create an environmental advisory body, comprised of
representatives from all government Departments, to coordinate biodiversity and
environmental health efforts.

69- If no umbrella environmental organization is desired, enact original legislation for the
creation of State parks or nature preserves, or create parks under the Public Lands Act,
the Forest Management Act, or the Pohnpei Watershed Forest Reserve and Mangrove
Protection Act.

no umbrella environmental organization is desired, and if species protection is
considered a State function pursuant to a Joint National-State Attorney General
Opinion, enact comprehensive legislation for the consofidation of species protection and
introduction of related habitat protection at the State level.

70- If

71.

Additional funding and training is required to promote effective management and
enforcement of current living resources legal protections; legislative efforts to conserve
living resources should be coordinated with National and municipal Governments and
updated.

I
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CHAPTER THIRTY SIX

TOURISM. POHNPEI

36.1

Existing Legislation

There is no existing legislation for tourism at the State level.

36.2

Key Issues

The Pohnpei State Tourism Commission is the administrative agency charged with management
of tourism in Pohnpei- Tourism is a low State Government priority; less than $100,(n0 has been
appropriated for the Commission's work in 1992. The number of visitors to Pohnpei is not high;
the total number of visitors arriving in Pohnpei State in 1990 was Il,2l8, only 6,451 of whom
were touriss (Pohnpei State Statistics Yearbook, 1991; page 55).
The visitor industry is plagued with incomplete facilities and infrastructure, poor maintenance
and servicing of tourist attractions, and transportation difficulties- Additionally, land tenure
disputes between National, State and Municipal Government, and between Government and
landowners, create unstable conditions for infrastructure development. In any event, property
leases may not extend beyond 25 years, so long-term tourism facility development is often not
feasible. There is, however, great potential for small-scale village tourism and eco-tourism.
Requiring little infrastructure, these ventures rely on hardy travellers who enjoy pristine, natural
surroundings. Beautiful mountains, forests, and coral reefs, plentiful terrestrial and marine
species, a mild tropical climate, and stunning cultural attractions such as Nan Madol could
certainly create a satisfactory visitor industry. Well-enforced, comprehensive environmental
protections create additional potential for small-scale and eco-tourism development.
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Recommendations

72.

Include environmental protection advisors within the Pohnpei State Tourism
Commission.

73-

To better protect the environment, focus tourism efforts on small-scale village tourism
and eco-tourism.

74.

Include legal environmental protection requirements in all handouts and pamphlets to
visitors.
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CIIAPTERTIIIRTY SEVEN
CTJLTURAL TIERITAGE . POHNPEI

37.1

General

Environmental concerns _are broadly defined in this Review to encompass cultural heritage
protection, as well as environmental health and natural resources concerns. The administratiie
body charged with the preservation of cultural heritage is the Historic Preservation Division
within the Pohnpei State Department of l-ands. This Division administers Pohnpei's Cultural
Preservation Act,liaises with the National Government's Historic Preservation Office (HPO),
and conducts Pohnpei's state Historic Preservation Office programs. The Pohnpei State
Historic Preservation Division is currently planning to establish a State Museum and incorporate
legislative protections for Nan Madol.
The National HPO provides assistance to the State of Pohnpei and channels United States Park
Service Funds to Pohnpei State as well. The State of Pohnpei, in response, conducts fieldwork
for the National HPO. In September,1992, the National HPO plans to hire a staff archeologist,
who shall further assist Pohnpei in the identification and preservation of State historic sites.
program administered by the National HPO with implications for Pohnpei State is
-exciting
the "Micronesian Resource Study." In operation in FSM, the Republic of the Marshall Islands,
and Palau, the study is funded by a United States private, non-profit agency called the
"Micronesian Endowment for Historic Preservation." Phase I of the study establishes a
computer data base program which catalogues sites according to archaeolory, ethnography,
ethnobotany, and ethnomusicology. In Pohnpei State, 267 historic and cultuial sites aie now
recorded. Each site listing gives a description and specification of the site, states relevant
vegetation and soil t1pes, and offers information about the depth and archeological layers of
each locale. It is hoped that eventually Pohnpei State will operate its own branch system, and
offer quarterly updates to the National system.
One

The cultural heritage of Pohnpei represents both the foundation upon which rests modern
Pohnpeian society and the identity of the Pohnpeian people. Pohnpeian cultural identity is
reflected in the Pohnpeian language and its unique oral traditions. Although oral traditions are
frequently associated with natural leatures of the landscape, such as natural depressions, large
coral boulders, or lengthy stretches of land, traditions also respect an intangible heritage.
Intangibles like community practices, information or ideas are often exchanged and celebraGd
through oral traditions. One of the many tasks of the Historic Preservation bivision within the
State Department of l-ands is the recording and archiving of the body of oral traditions of the
islands and atolls of Pohnpei.

37.2

Nan Madol

Nan Madol, translated as "Places In Between" (and sometimes called the "Venice of the Pacific"
in tourist brochures), is a collection of 92 human-made islets covered by megalithic architecture
and cross-cut by waterways. The subject of a 1,000-year span of actiuE construction and
modification, the basalt stone structures are dated from approximately 500 AD. to mid-1500
At^D_. (Nan Madol Brochure, Archaeology Section). Covering an area of approximately 200 acres
off Pohnpei's southeast coast, Nan Madol is perhaps Pohnpei's most distinciive culturil treasure.

The site has beet plagued with land disputes, site destruction by natural forces and looting by
human visitors- Further, transportation difficulties inhibit accesi to the islets. Despite seGral
attempts at site clearance, no structured restoration plans are underway. Although Nan Madol
ls Plominently mentioned in the Pohnpei State Development Plan of 1-987-1991, rhe
Municipality of Madolenihmw Phpical Master Plan of 1991, and the Trust Territory of the
Pacific Phpical Master Plan of 1968, none of the recommendations contained in those
documents have yet been implemented.
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A private, non-governmental organization called the Nan Madol Foundation has just-boq
incorporated wiih the purpose of funding cultural, hi*torical, protective, educational and

site. The Foundation's first priority is to sponsor development
of a Nan Madol Master Plan to control the locale's phpical development, management and
presenration. Irgal issues of jurisdiction, control and site use will be addressed in the Plan.
Future Foundation activities include supporting a Nan Madol Environmental Impact
research activities related to the

Assessment, funding restoration and site preservation efforts, and urging ethnographic and
archaeological research. Eventual production of educational materials is also a current goal.
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Recommendation
State legislation should be enacted immediately to pr€serve and protect the actual site
and surrounding environment of Nan Madol.

I
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PART 5
STATE OF CHI]I.]K
CI{APTER THIRTY EIGHT
CONSTITUTI ONAL AND ADMINISTRATTVE STRUCTURE

38.1

Traditional rights

The Chuuk State government enacted its C.onstitution in 1989. Although based to large extent
on western legal principles, custom and tradition is also recognized. Article IV provides that
existing Chuukese custom and tradition shall be respected and protected by statute- Traditional
leaders are reoognized and permitted to play formal or functional roles in government.
Traditional rights over all reefs, tidelands and other submerged lands are recognized. It is stated,
however, that the kgislature may regulate their reasonable use.

38.2

General provisions

Article VI, Section 10 provides for the creation of the executive departments of Health,
Education, Transportation, Marine Resources and Agriculture which may not be divided,
combined or eliminated. Other executive departments may be created by statute.

Article VII creates judicial powers and vests original jurisdiction in the State Supreme Court to
adjudicate all matters except those which fall within the exclusive jurisdiction of the FSM
Supreme Court-

Article IX concerns public officers and employees. Section 3 provides that there shall be an
independent Public Service Commission to administer a public service system based on merit
principles with such powers and duties as may be prescribed by statute.

383

Environment and land

Article XI, Section I states that the I-egislature shall provide by law for the development and
enforcement of standards of environmental qualiry and for the establishment of an independent
state agency vested with the responsibility for environmental matters.
Section 2 of Article XI specifies that the State government may take an interest in land only for a
specified public interest purpose prescribed by statute. Negotiations with landowners for
voluntary lease, sale or exchange are to be fully exhausted before government may appropriate
private land. The courts have the power to determine the good faith of negotiations, the
necessity for acquisition and the adequacy of compensation offered. Once the public use for
which land was acquired has ceased it is to be returned to the landowner or his successor.

38.4

Local Govenrment

Article )flII provides that there shall be two levels of government in the State of Chuuk, state
and municipal. Thirty-nine municipalities are identified. Provision is made for the creation of
new municipalities by the lrgislature. Section 4 states that the jurisdiction of municipal
governments extends to the sea area within the surrounding reefs of the islands which are
included within the municipality.
Section 5 provides for the adoption of municipal constitutions which are to be democratic and
may also be traditional. The powers and functions of a municipality with respect to its local
affain and government are superior to statutory law. Although not provided for in the
Constitution, there are 11 Regional Development Authorities which assi$t and support planning
and development efforts of the municipalities.
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38.5 Key Issues and Recummendations
The National C-onstitution states that all powers not expressly delegated to C-ongress are to be
exercised by the States-

The 1991 Amendments to the National Constitution delegate to Congress the power to

set

minimum health standards. The States have interpreted these Amendments to grant the States
power to regulate health standards over and above the national minimum.

It

is the view of some senior Chuukese government officials that apart from minimum health
standards and hazardous waste matters clearly delegated to the National Congress, the National
C-onstitution is silent on environment matten and that consequently these are within the state's
jurisdiction to regulate.

There needs to be clarification, perhaps by way of Memoranda of Understanding, regarding
which environmental powers and functions are to be exercised by the States and which by the
National government. Considerable confusion exists as to which responsibilities are currently
exercised.

For example, 23 FSMC Resource Conservation prohibits the use of explosives and chemicals for
fishing. It is not clear whether this title applies to the States. Also, Chuuk State is the only State
to have signed a Memorandum of Understanding with the National government transferring
administration of the National Eanhmoving Regulati.ons to the State government in respect of
activities within the state. See Part 2, , Constitutional and Administrative Structures - National,
Chapter 3 paragraph 3.2.6., on Allocation of Powers, for a fuller discussion of this jurisdictional
issue.

Similarly, in relation to the new national minimum health standards required by the 1991
Amendments to the National Constitution, there must be close liaison and coordination with
States so that they may develop standards consistent with National Standards.

There are several issues which arise regarding the powers and functions of municipal
governments. Article VII of the State Constitution appears to state that a municipal
government in the exercise of its functions may override a state statute- If this is a correct
interpretation of the provision then there is great potential for conflict between the state and
municipal governments.

The State Constitution does not adequately define the roles and functions of municipal
government. There is a need for clear definition of their functions. At the present time
municipalgovernments play a negligible role in environmental matters. The State government is
considering delegating responsibility for management of solid waste disposal sites to municipal
governments. If this occurs the precise function and power to be exercised must be clearly
stipulated.
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CIIAPTER TIIIRTY NINE
SYSTEMS OF I"AND TENT]RE. CHUUK

39.1

Traditional Systems

Chuukese people have a deeply rooted strong attachment to their land. Most Chuukese are
loathe to give up land tenure except in extreme circumstances. In Weno almost all of the land is
privately owned. The State government owns or leases only 240 acres of the 4,600 acres of land
on the island. If people are forced to surrender their interest they often retain some
revenionary nghts.

The predominant form of land acquisition in Chuuk is matrilineal. Under this system land will
pass to the male and female children of a woman and to the children of her daughters and
female descendants, but not to the children of her sons and male descendants. The great
majority of land transfers occur prior to death so transfer by will is rare.
Real property may be owned by individuals or by family lineage groups, clans. Other methods of
land acquisition include:

*
*
I

Matrilineal:
Patrilineal;
Through parents or extended family

Gift;
Purchase;

Irase or easement.
39.2

Constitutional Provisions

The National Constitution forbids sale of land other than to FSM citizens- Land owned by the
Chuukese includes dry land, mangroves, coastal reefs and isolated coral heads in lagoons.
Improvements such as structures, trees, and fish may pass independently of the land or reef on
which they are found.

Article tV of the Chuuk State Constitution recognizes traditional rights over all reefs, tidelands
and other submerged lands.
Article XI, Section 2 of the State Constitution permis the government to appropriate private
land for public purposes upon payment of adequate compensation. Interestingly, the
Constitution also provides that when the public purpose oeases to exist the land is to be returned
to the original owter or his suocessor in title. This provision reflects the Chuukese customary
recognition of reversionary rights. Traditional law as to reversionary rights is extremely complex
and includes a general view that an original landowner has the right to buy back his land in
certain circumstances. For example, if a seller sold land to a buyer who was in need of land at a
particular time (for instance to pay debts) then the seller had a right to repurchase at a later
time.

Article XI, Section 2 of the State Constitution permits government acquisition of land for public
purposes. At present there are three eminent public domain cases pending in the Supreme
Court. The State Government has an ever-growing need to acquire land to assist in the building
of infrastructure and public utilities. The State Government currently owns approximately one
percent of land in Chuuk, but this is filled land only. Irasing costs to the government are very
high and are increasing.
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393

Land Disputes

While traditional land tenure is firmly entrenched, customary rules and laws governing that
tenure are far from clear. There are many disputes as to land ownership which are frequently
not resolved by customary law as there is disagreement about which customary rules or laws
apply in each case. If disputes aren't resolved by traditional methods they must be dealt with by
the courts. The I:nd Commission was established initially to deal with resolution of disputes
over land after the Semnd World War. The Commission is also responsible for surveying and
registering land in Chuuk State. While approximately 80Vo of the land in Weno has been
suweyed, the Cnmmission has made poor progress throughout the rest of Chuuk. There is no
effective system established for recording or registering traditional land ownenhip. Nor is there
a satisfactory dispute resolution mechanism. The Supreme Court may appoint assessors to deal
with traditional land law problems.

39.4

Land Registration

There is no statutory or regulatory requirement for people to register their land. The Division of
I-and Management in the Department of Commerce and Industry is responsible for handling the
government's land needs.

The role of the Office of l-and Management is to determine the land needs of government and
to return lands no longer required to their original owner. In addition the Office negotiates
government leases for terms of 15 years with rentals to be re-negotiated every Frve years. Suweys
of land to be leased and of lands generally are carried out and negotiations for easements
conducted. Foreigners requiring leasehold interests in land are also assisted by the Office which
encourages private landholders to become joint partners in foreign investment projects.

39.5

Key Issues

As the pressures on State Government grow it will have to consider using its C,onstitutional
powers of land acquisition more frequently. The shortage of government owned land and the
high cost of leasing or acquiring easements greatly impairs the Government's ability to provide
essential infrastructure and public utilities. For example, there is a critical shortage of raw
materials such as sand and gravel obtained through dredging, with private landholders charging
immoderate rates for use of their land.

There is a need for a comprehensive program of land survey and registration, including
registration of easements and leases. This need must be balanced against the strength and
flexibility of customary landholding interests.

An attempt should be made by the State Government, in close consultation with customary
leaders, to record traditional land tenure and to ascertain the scope and substance of customary
rules and law relating to land. This process is an essential precursor to physical planning and the
development of policies regarding appropriate land uses-

Attention should also be given to more clearly defining the roles and functions of the I-and
Commission and the Office of I-and Management in order to avoid unnecessary duplication of
functions.
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CIIAPTER F'ORTY
POLLUTION CONTROL . CHUUK

40.1

AdministrativeStructurr

There is no administrative unit designated to have specific responsibility for pollution control of
ait, water and land. Several State Government bodies have responsibilities ior matters such as
wastewater disposal, which have pollution mntrol elements. TheDepartment of Health Services
also has certain pollution control functions, particularly with regard to sanitation. The State
Transportation Division is responsible for oversight of aspects of water pollution such as fuel and
oil leaks from vessels, and the dumping of trash into the harbour.

4O,2 Existingkgislation
There is no Chuuk State legislation specifically regarding pollution. In the absence of state laws
the State Attorney General is of the opinion that National pollution laws may be applied by the
State government.
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Key Issues

Efforts must be made to enact state pollution control laws and regulations. "Pollution" must be
Utou9ty defined. Responsibility for pollution control should be allocated ro a governmenr
administration unit which will liaise with other government authorities having related
responsibilities, so as to avoid duplication. Clear, enforceable pollution policies and regulations
must.be developed. The responsibility of municipal governments for pollution controfmust be
identified and power delegated accordingly.

At present, pollution control

is effected on a case-by-case, reactive basis. For example, there are
no regulations
policies in respect to petroleum and other spills. When a small oilspill recenlly
^or
occurred, the State
Government ordered the responsible company to cease its operation and
clean_ up the spill. This direction, however, had no identitiable statutory basis other than the
State's Constitutional obligation to protect the land and waters of the State.

Water and _land pollution are probably the most pressing forms of pollution requiring immediate
attention. In land fill areas all kinds of toxic materials such as plastics and car bodiei are simply
bulldozed into the waler_. Surplus chemicals are dumped direcily into the water. Sewerage ani
waste water also find their way directly into the water surrounding the state. The zunken
warships. in Chuuk lagoon are laden with tons of deteriorating chemicals and explosives which
have major pollution potential.
Intensive local land
and growing urbanization, particularly in Weno are generating pollution
-use
problems from gasoline, solid waste, PCB's, chlorine, sewerage, pesticides and fertilizeis.

The State Constitution (Article XI, Section 1) expressty provides for the government to make
laws.
{91 the dev-elopment and enforcement of standards Tor environmenta-l quality and for the
establishment o[ an independent state environment agency. The Government shbuld exercise
po-lvers by establishing an_ef{ective, strong enviionmental protection agency (EPA). A
lhese
State EPA was disbanded; a Task Force has- been establisheil to examinl enviionmental
controls.
To alleviate confusion and avoid duplicative effort, the National and State Governments need to
hold discussions in order to determine which pollution control responsibilities properly belong to
the National Government and which to Chuuk State. The 1989 Memorandum of Und"rctuniing
signed bglween the FSM golernment and Chuuk State delegated certain national po*"., uni
responsibilities to the State but clearly reserved particular powers to the National Gbvernment.
retained by the National Government in-cluded zone of mixing approvals for polluranr
]lo.t"
discharge, storage and disposal of hazardous waste, the constructiori piimit program tbr air

ga
pollutiou $:oueeq'theairpollutiorn sources operatinn p€Fnit prcgmm, the Pwtisialc np.ptlater
.Certifrcadon prqgram andthe Rcstricted U.re PeeticideDoa-br Ljscmc puogram.
Esoommcn
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CHAPTER FORTY ONE
WATER QUALITY. CHUTJK

41.1. AdministrativeStructurrs
The Department of Public Works is responsible for assessing statewide water resources and
needs and for expanding the existing Weno water s)rstem. Freshwater resources are limited and
deteriorating in quality.
Wcno's water system is supplied by wells and supplemented by river water. High islands in
Chuuk lagoon have small springrvater-supplied s)6tems for individual settlements and also use
private wells. However, overpumping of some wells has resulted in saltwater intrusion. There
are also rainwater catchment tanks on private properties and community structures.

The Department maintains infrastructure and detects and repairs leaks in the Weno water
supply system.

The Department leases land upon which pumps, wells and sewers are located.

4L.2

Existingl,egislation

Pursuant to the Memorandum of Understanding (MOU) signed between the National
Department of Human Resources and the Chuuk Department of Health Services in 1989 the
following laws and programs were delegated to the State:

*
*
413

Public Water Supply System Notice of Intent Program; and
Public Water Supply System Emergency Construction Permit Program.

Key Issues

The current control o[ water quality is ineffective. There are no State water quality stanclards
s-e!. Oflen sewerage and water pipes are laid in the same trench. Tap wateiis generally not
drinkable. In some rural areas bacterial and soap contamination from toilets and domestic
washing activities threatens the quality of well water and contributes to contamination of ground
water.

The water distribution system is also inadequate, with frequent limitations on availability.
People rely on private catchment tanks and supplementary pumps. Public access to river water
is constrained by p_rivate land ownership rights. l-andowne* often require high payments for
access

to and use of their land.

The 1989 MOU reserved certain water control powers to the National Government, inctuding
public water supply s)rstem operator certification, public water supply system variances and
exemptions, and the public water supply system plan and specifications appioval program.

4L.4

Recommendatlons

77.

Fund technical and laboratory assistance programs to enable the State to conduct
appropriate levels of water testing.

78.

Draft marine, fresh and public drinking water standards with standards appropriate to
Chuuk (but not less than C.onstitutionally-mandated national standards).

94
CTIAPTER FORTYTWO
WASTE MANAG EMET{T-CHUUK

42.1

AdministrativeStmcturcs

Responsibility for the broad range of issues embraced
scattered among several state administrative units.

by the term "waste management"

is

The Department of Planning and Statistics is charged with formation o[ a Wastewater System
Development and Improvement Program to improve sanitation of rural wastewater systemsThe Department of Public Works is responsible for the establishment of effective solid waste
disposal s)6tems and assists the Visitor's Bureau in disposing trash it has collected. The
Department also works with municipal governments and provide technical assistance on solid
waste s)lstems. The Department is required to be involved in the preparation of a long-term
water and sanitation development plan. The Facilities Management Improvement program
proposes the extension of wastewater collection lines and the extension of the system to more
households in the Weno area.
The Department of Health Services is responsible for ensuring sanitary conditions for the State.
However, the precise nature of these responsibilities is not clearly defined and there is some
overlap with the functions of the Department of Public WorksThe Chuuk Visitor's Bureau operates a garbage collection and disposal program. Trash bins are
provided for some government agencies and public areas free of charge. Trash bins are
provided for private residents at fees ranging from $6, $8 or $12 per month depending on
frequency of collection. At prescnt the Bureau receives an average of $gO per month in feei. It
is hoped that if the program develops it may eventually be privatized.

42.2

ExistingLegislation

The 1989 Memorandum of Understanding between the State and National governments
delegated to the State the power to administer at State level the Solid Waste Management

Permit Program and the Solid Waste Management Permit Variance Program. However, the
FSM Government retained the power to approve the sewer construction grint priority system, as
well as the certification of applications for sewer construction grants.
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Key Issues

Although the Visitor's Bureau has conducted "clean-up'programs, the problem of public litter is
still acute. Empty oil containers dumped directly into water cause damage to the marine
environment. It should also be noted that the majority of people in Weno cannot afford to pay
the Visitor's Bureau to collect their garbage. Other than the separate collection of aluminium
cans, there is no system for sorting garbage.
Garbage dumps are frequently sited at water's edge with the inevitable leachate seepage into the

water.

Garbage placed in the dump sites is bulldozed into the water, causing further
environmental damage. Hazardous waste is often placed in the dumps. Seweiage and
wastewater from residences drains directly into the lagoon- In Weno, approximately 40 io 50Vo
of homes are oonnected to a sewer; the rest of the state is not. Many people deposit solid waste
and excreta directly into the water surrounding the islands and atolls.

There are no controls at all for pollution caused by chemicals used in the processing of crops,
meat and fish. Roads are otten sealed with waste oil products. There is also no regulation of the
disposal of human remains. Bodies are buried directly into the ground on private land-

9s

Cbuuk State requires precise clarification of National po\rrers delegated under the
Memorandum of Understanding and a new assessment of whether additional National po$rers
should be delegated or new State laws and regulations enacted.

42.4

Recomnendetlons

79.

Delineate responsibility for all aspects of waste management, and mnsolidate these
responsibilitie.s within one department.

80.

Develop a State-specific project for rural sanitation, wastewater treatment and solid
waste disposal.

81.

Draft solid waste and toilet facilities regulations with standards appropriate to Chuuk
(but not less than Constitutionally-mandated national standards)
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CIIAPTER FORTY TIIREE
ZONING, EARTIIMOVING AND ENVIRONMENTAL IMPACT ASSESSMENTS-CHUUK

43.1

AdministrativeStructures

As in the National Government, responsibility for these matters rests with the Chuuk State
Department of Health Services. It should be noted that the Chuuk State Department of
Commerce and Industry is responsible for developing comprehensive physical planning.

43.2

ExistingLegislation

The State Constitution calls for the creation of an independent EPA and the enactment o[
appropriate environmental protection laws and regulations.

The 1989 Memorandum of Understanding (MOU) delegated to the State Government the
power to apply the Natianal Earthmoving Regulations to activities in Chuuk. There was no
corresponding delegation of the Environmental Impact Assessment Regulation.

There is no zoning legislation or regulation in Chuuk. The MOU also delegated to Chuuk the
Na tional Building C-onstruction Perm it Progra m.
The National legislative requirement for Foreign Investment Permis (32 FSMC) ensures that
some environmental impact assessment of proposed developments and projects for Chuuk takes
place. However, this assessment is done at the National level and only when a Foreign
Investment Permit is required. Clearly many projects will not be caught by this requirement, and
even those which do may be reviewed by persons with relatively little local Chuukese knowledge.

433

Key Issues

Although the State Government has the power to apply the Natinnal Eanhmoving Regulations,
many projects proceed without permis being granted. The administration of the Regulations is
haphazard. There is very little, if any, enforcement. In view of the considerable dredging, sand
mining and land clearing activities in Chuuk, the Regulations need to be applied and enforced to
limit environmental damage.

Tnning and physical planning are not implemented in Chuuk- Rapid urbanization and
population pressures necessitate a legislative response, Further, there is no legislative or
regulatory basis for Environmental Impact Assessments in relation to developments and
activities in Chuukt,F,4

Recommendations

82.

Establish an independent state environment agency pursuant to Article XI, Section 1 of
the Chuuk State C-onstitution.

83.

Allocate the following tasks to the newly-created State environment agency:

*
*

examining State needs for environmental protection legislation and regulation,
and advising the State Government accordingly,

liaising with the National Government to determine which environmental
protection functions the State should administer;
advising the State government as to the operation and implementation of
National environmental laws and regulations within the State.

u.

Strengthen phpical planning within the State Department of Commerce and Industry.
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85.

Review and amend the National-Chuuk State Memorandum of Understanding to detail
more clearly which environmental protection functions are the State's responsibility and
which are the functions of the National Government.

Institute Environmental Impact Assessment requirements.
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CIIAPTER FORTY FOI,IR

FISHERIES.CHIruK

4.1

AdministrativeStnrctures

The Chuuk State Depa{me.nt of Marine Resource$, created in 1990, is responsible for marine
rj:ouTce manag€ment, developmgnt_of tuna resource.s, encouragement of in-vestment in pelagic
fisheries and increasing artisinat fisheries. 'The Departme-nt is charged with rnunugiig
sustainable development of marine resourc€s. The Depirtment is presently encouraging lScaT
fishermen to move. beyond the reef so as to relieve pressure.s on inshore marine rer6urle" uy
deployment of additional fish-aggregaling devices. The Department further plans to reinstitute
the culture of giant clams off Falos Islind, facilitate trochus re-seeding of reefs, and collect
fisheries production data.
The Chuuk Maritime Autho:ity, which is involved in aquaculture and fisheries development, has
been incorpora_ted into the Department of Marine Resources. The Chuuk State Department o[
Commerce and lndustry, also formed in 1990, has as one of its objectives the conservation,
assessment and management of marine resources.

44.2

Existingl,egislation

Article IV of the Chuuk Constitution permits government regulation of the use o[ reefs and
tidelands.

FSM Public l-aw 7-111 (as amended by PL 1-26) authorizes the States to establish entiries ro
Ptqq9tg, develop and _support commercial utilization of living marine resources within their
jurisdictions.
The Act further authorizes the states to make relulations for the exploitation of
living marine resources.

lt is. presently unc-lear whether 23 FSMC Marine Resources applies to the States its prohibition
against the use of dynamitg ang poisons for fishing, controls on trochus harvesting and on the
t_aking of turtles. Some senior State government oFficials believe that these Nation"al provisions
do apply to Chuuk-
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Key Issues

The marine environment is Chuuk's principal source of subsistence, recreation, tourism and
commerce. Chuuk's marine re$ources cover 180,000 square miles, including lagoons, reefs and a
wealth of living marine resources. Marine resource data, an essential fotinaition to informed
environmenta

I

j ud gm

ents, is presently insuffi cient.

lnshore areas are suffering from overfishing of certain reef and deep bottom species, clams and
crustaceans. These areas are also becoming polluted;
ryeft are being irreparably damaged by
the destructive use of dynamite for fishing: Where fishing
permiti ar" requited, thEy are
generally granted without scrutiny regarding potential endronmental impacits, and wilhout
conditions.

U.4

Recommendations

87.

If ilt! determined, by issuance of a National-State joint Attorney-General opinion, that
23 FSMC does not ap^ply to Chuuk State, then the State must enact its own'legislation:
prohibiting the use of chemicals, poisons and dynamite for fishing; controlling" rrochus
harvesting;_controlling the taking of turtles; andstipulating accepiible fishing"merhods
for artisinal and commercial purposes. The issue of the ta[ing of turtles migh"t be more
appropriately addressed under separate marine species protect-ion legislationl
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88.

The State Government may wish to use its Constitutional powers to legislate and
regulate for the managemeni and protection of in-shore areas. Thc complex-traditional
t"Ef rcout" sptems mly be a capable foundation for creating satisfactory environmental
regulatory controls. The increasing problems of in-shore water pollution,- and the
missive damag. caused by dynamiting and overfishing, necessitate some level of State
Government legisla tive and regu latory intenrention-

89.

Educate local communities regarding the importance of marine resource management
and conservation. Local communities must be involved in decisions regarding
management of marine resources. Traditional reef ownership and traditional fishing
practices could be incorporated into legislation regulating in-shore areas.

to be

used and the

90.

Place conditions on fthing permits which stipulate methods
imposition of certain restrictions.

91.

Apply rigorous ELA standards so as to ensure sustainable development of marine
resources.

9L

Transfer responsibilities regarding marine resources to the Department of Marine
Resources, from the Department of Commerce and Industry in order to avoid
duplication of effort.
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CTIAPTER FORTY FTVE
AGRJCTJLTURE - CHI'ruK
4s.1

Administrative Structures

The Department of Agriculture was created in 1990. Its functions were previously carried out by
the Department of Resources and Development. The Department liaises with and assists the
Department of C-ommerce and Industry, which is responsible for the development of small
agricultural proce*sing industries. Such industries include slaughterhouses and butchering
facilities used to expand intermediary market for agricultural products.

As the Department of Agriculture is a relatively new body, is functions are stated in terms of
future priorities. The great majority of these priorities are centred around forestry, agro-forestry
and related matters, which will be detailed in the Subsection on Forestry.
Agricultural programs include the following:

*
*
*
*
a
I
*
45.2

the encouragement of home gardening to increase production of Vitamin
foods by providing at cost to farmers seeds, tools and fertilizers;

A rich

provision of technical assistance through agents stationed in the municipalities in
training programs for growing vegetables and other subsistence crops;
pig projects to improve breeds for local use;
increasing local production of agricultural produce for consumption by the local
market to decrease reliance on imported food;

the improvement of existing pest and disease control programs;
the assessment of potential for goat husbandry; and
a poultry production program-

Existing t egislation

Apart from the two national pesticide control programs delegated to Chuuk by the 1989
Memorandum of Understanding (Pesticide Applicator Certifications Program and Restricted
Use Pesticide Dealer License Program), there is no legislation in relation to agriculture.

453

Recommendations

93.

Examine agricultural practices, to identify future legislative and regulatory needs in areas
such as mitigation of soil erosion, appropriate use of fertilizers and pesticides, and safe

disposal o[ resultant waste. Regulate piggery and poultry operations
appropriate waste disposal and processing methods.

to

control

94.

Fxamine land use patterns to identify the most appropriate areas for agricultural
development so as to minimize deleterious environmental impact, including clearing o[
important forest areas for agricultural purposes. Blucate landowners regarding
practices which are least harmful to the environment.

95.

Establish land use guidelines.
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CTIAPTER FORTY SIX

FORESTRY. CHWK
46.1

Administmtive Stnrctures

The Chuuk State Department of Agriculture is responsible for forestry matters. The
Department identifies its policies and future priorities in forestry and related matters

*
r

as

follows:

to develop and manage mangrove forests by preventing erosion, and by creating
regulations to prevent use of mangroves for filling areas, dumping and for
firewood; and
to review current land use policies to determine whether sufficient forested areas
have been protected and whether specialty species planting may be integrated
within urban development.

The State Department of Health Services states that one of

is

major programs is the

management and control of land clearing and development on steep slopes and in watersheds.
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ExistingLcgislation

Apart from the National Earthmoving Regulations, often insufficiently applied, there is no
legislation in respect of forest management or conservation-

463

Key Issues

Much valuable forest has been destroyed or damaged in Chuuk as a result of clearing for
agriculture and urban development generally. The interior forests of the high islands which
serve as watersheds are not protected and are increasingly encroached upon by farming and
urban development. Previously inaccessible forested areas are being threatened by road
construction. Clearing of forests is causing and will continue to cause significant soil erosion. In
Chuuk there are only a few mountain top, cliff and ravine areas of primary forest left relatively
untouched by urban and agricultural development.
Chuuk's mangroves, like those throughout FSM, are vital emsystems which perform many
essential functions, such as trapping sediments, regulating nutrient flux and in some areas
protecting shorelines from erosion. Mangroves are also the habitat of endemic flora and fauna.
There appear to be no controls on mangrove timber harvesting, which can create disastrous
erosion problems. People often use mangroves for dumping garbage and as fill areas.
There is no watershed management or protection in Chuuk. Agro-forestry practices and urban
development threaten and damage watenhed areas daily.

46.4

Recommendations

96.

Review and assess forest resources and forest management priorities.

97.

Develop appropriate programs and legislation to ensure sustainable development.

9&

Dwelop practical management and conservation plans for

w.

use

of mangrove areas.

Draft regulations to protect and manage mangrove areas, to prevent erosion in forest
areas created by agro-forestry practices, and to protect watershed areas.
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CHAPTER FORTY SEVEN

MINING AIID MINERALS. CHUUK

47.L AdministrativeStnrctures
The Department of C-ommerce and Industry has responsibility for mining and related matters.
4 ,.tt" Department has only been in existence since 1990, it has had little opportunity to address
mmmg 6sues.

47.2

Existingkgislation

\\e Natianal

Eanhmoving Regulatians are being used to control dredging and sand mining.
Practical evidence o[consistent application and enforcement of the Regulations is scarce. There
are no State legislative instruments regarding mining.

473

Key Issues

Sand and coral mining are the only mining actMties ongoing in Chuuk State. Chuuk, along with
FSM's three other States, has yet to ascertain the extent of mineral deposis such as cobalt,
manganese and oil in its marine areas. Exploration and assessment o[ mineral resources must
occur to determine if extraction is commercially viable.

Dredging and sand mining along the shoreline and in lagoons has already caused significant
environmentaldamage and is not subject at present to effective regulatory oversight. The great
need for sand and dredging operations for development must be balanced with appropriate,
enforceable regulation to protect tidelands and mangroves ttom unacceptable damage.

I

47.4

Recommendations

100.

Introduce an enforceable permit slNstem incorporating mmprehensive EIA provisions for
all mining and extractive activities.

101.

Designate appropriate areas for mining and dredging-
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CHAPTER FORTY EIGHT
BIODTVERSITY CONSERVATION - CHUUK

48.1

Administmtive Stnrctures

Several of Chuuk's newly-created administrative units have responsibilities which could
contribute to biodiversity conservation. The Department of Marine Resources is committed to
marine resourc€ assessment, management and planning. The Department of Agriculture is
involved in a program to establish a Tol Island Bird Reserve in concert with local residents and
United Statd gJrrern.ent agencies. The Department of Agriculture has_a policy _of ensuring
protection and controlled development of mangrove forests.lhrough identification of protection
llassifications such as coastal parks, recreation areas and wildlife sanctuary_ areas. An essential
adjunct to this process is the zoning of areas for timber extraction and land fill.
The Department of Health Services designates protection of the habitat of rare and endangered
species as one of its concerns.
Further, if the Department of Health Services does achieve its objective of establishing an EPAI
then this body maj, be given authority to regulate biodiversity conservation-

48.2

Existingl-egislation

There are no present State legislative instruments regulating the protection of marine and
terrestrial areas or the conservation of living resources-

483

Ket Issues

There is inadequate resource assessment data available in all areas of biodiversify consewation.
pata is required for the accurat€ identification and listing of_endemic species of flora and fauna,
including indangered species and their habitat. Other than research regarding the .Chuuk
poison tiee and itre Ctruut Greater White-eye, very- little has yet.been done to gather data on
Lndangered species. Further, marine and terrestrial areas with significant conservation values
should be identified.

Chuuk State has made an attempt to create a protected conservation area on Tol Island in
Chuuk I:goon. Two rare and indangered species, the Chuuk Greater White-eye and the
Chuuk Poton Tree are found on Tol Iiland. The local community is interested in creating a
reserye to protect an area of remnant native forest and an important watershed- Discussion
favourable'to the introduction of a Natural Heritage Areas Bill, however, has not yet resulted in
a draft document.

Habitat and species destruction is occurring with lrighlen]ng spee{. through land clearing,
dredging Oynainiting, uncontrolled waste dispbsal and pollution. .Fragile- terrestrial and marine
as'' reefs and mangroves are under continuing and relentless threat by

""orftt"-r*'such
uncontrolled dwelopment

not subject to

EIA

48.4

Recommendations

IOZ-

Develop policies, administrative structures, legislation and regulatory controls regarding
biodiveisity conservation. Accumulate resouroe assessment data. Appropriate policies
and controls may not be formulated if knowledge of the resources to be protected is
inadequate.

103. If a State EPA is e.stablished,

extend its powers to encompass biodiversity conservation.
measures by coordinating efforts between
conservation
spur
could
Such an agency
actMties have an impact on biodiversity
whose
and
agencies
governmeni departments
conservation.
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104.

Develop EIA processes to address the impact-of a develoPment project.or proposal
upon endemic hora and fauna, their habitat, and upon the natural terrestrial and marine
environment. Any approvals granted for dorelopment should include mnditions to
minimize impact and ensure rehabilitation whenever possible.

105.

Undertake phpical planning and zoning to control development and divert it away from
environmenially sensitive areas. Taning could also be used to designate and limit
activities within protected areas such as watershed areas and in-shore reefs.

106.

Regulate the reasonable use of traditional tidelands.

107.

Draft legislation to protect native flora and fauna with pa_rticular emphasison protection
of endangered species, following a decision between the State and National Government
regarding the appropriate jurisdiction for the protection and control of native flora and
fauna.

I

i05
CTTAPTER FORTY

NINE

TOURISM. CHUUK

49.1

AdministrativeStnrctures

The Chuuk Visitor's Bureau is responsible for encouraging tourism, and maintaining the beauty
of the state for the benefit of residents and tourism. The Bureau is a quasi-governmental body
operated by a Board of Directors nominated by the Governor with the advice and consent of the
State lrgislature.

49.2

ExistingLcgislation

Apart from the legislation which protects the historic wrecks in Chuuk I-agoon, there is no
legislation which is specifically oriented toward tourism. Diving in the lagoon is regulated by
requiring divers to have permits and to be accompanied by licensed guides.

493

Key Issues

Tourism, particularly diving, is Chuuk's principal source of foreign revenue. The tourism
potential of Chuuk has not yet fully been explored. Chuuk's extensive naturalwealth, both in its
marine and terrestrial environments, provides a perfect basis for the development of ecotourism.

All tourist activities need to be developed and managed so as
environment and on the lifestyle of the Chuuke.se people-

to minimize impact on the

Diving in Chuuk I-agoon has already resulted in damage to the submerged wrecks and to the
coral surrounding them. Diving practices have to be consistently monitored and controlled to
minimize damage to the wrecks and to reefs.

49.4

Recommendations

10&

Review and broaden functions and responsibilities of the Visitor's Bureau- Transfer the
responsibility for garbage collection to one of the government bodies already concerned
with waste management and disposal, such as the Department of Health Services or
Public Works. The Bureau's activities should include long-range tourism development
planning.

109.

While marine-based tourist activities predominate, the terrestrial natural environment
and Chuuk's rich cultural and historic heritage should be examined for their tourism
potential. Chuuk's natural environment lends itself particularly well to low impact ecotourism. It is necessary and advisable to link eco-tourism with biodiversity conservation
through the creation of protected areas such as reserves or parks.

110.

Liaise with municipal governments and local landholders to minimise the impact of
tourism on the lives of local residents. Local communities may participate in tourism
promotion by making private areas with natural or cultural conservation values
accessible to tourists. Financialreturns from tourism might encourage localcommunities
to accept protection of areas with high natural or cultural heritage conservation values.

111.

As tourism is one of Chuuk's growth industries, its development must be subject to
rigorous environmental impact assessment so that impact on the natural and social fabric

of the State is benign. Proponents of development projects aimed at tourists should be
required to assess the impact of their projects on existing infrastructure, as well as on
natural and cultural resources. Developers' payment for the provision of the
infrastructure and services necessary for their projects may be an effective method of
improving Chuuk's existing infrastructure without resort to government. funding.

i06
CHAPTER FIFTY

CULTURAL HERITAGE . CIIUUK

50.1

AdministmtiveStmctures

The Department of Commerce and Industry is responsible for cultural heritage conservationIt's charter is to document and record important cultural and historic sites as well as to record
intangible heritage such as oral traditions, culture and history. The Department is also
responsible for recording and interpreting cultural and historic sites which are being destroyed.
One of the Department's major programs is to review and issue permits for all construction
projects, so as to protect cultural and historic heritage sites.

The Department of Health Services has as one of is programs the protection of major
archaeological sites. The Chuuk Society for Historical Investigation and Preservation is a nongovernment organization concerned with the protection of marine and land-based historic sites
well as environmental issues generally- The Chuuk Visitor's Bureau is also involved in cultural
heritage protection. It has developed five shelters and trails to historic Japanese sites on
Tonowas, Weno and Fefan Islands.
as

50.2

Existing Legislation

exists which declares the approximately 80 submerged wrecks in the Chuuk l:goon
to be a war memorial and historic site- Removal of artifacts from the wrecks is prohibited and
divers must have permits and be accompanied by licensed guides.

kgislation

A draft Bill has been prepared for the enactment of the Chuuk State Historit Preservatian Act of
1991. T'be Bill recognizes the importance of phpical cultural and historic heritage as well as the
intangible heritage in traditions, arts, crafts and songs. The Bill proposes the establishment o[ an
Historic Prol.ection Office (HPO) within the Department o[ Commerce and Industry whose
principal objectives shall be to protect and conserve places of historic and cultural interest
including intangible heritage. All government agencies engaging in activities which may have an
impact upon cultural or historic heritage must consult with the HPO to mitigate damage. The
HPO would also have the power to issue oease and desist orders in the event of damage to items
of historic or cultural heritage. The HPO would have wide-ranging responsibilities for surveying,
recording and protecting historic and cultural heritage.
The Bill also establishes a Review Board which would review all requests for permits and land
leases for areas which have cultural or historic heritage significance. There is also power to
make cease and desist orders in the event of an activity having a damaging impact on historic or
cultural heritage. The Governor is the final arbiter in such disputes. The power to make
regulations to achieve the purposes of the Bill is also included. A $2,000 fine or one year's
imprisonment is imposed for breaches.
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Key Issues

Presently, there are inadequate controls in Chuuk State for protecting items of historic or
cultural heritage. The Regulations protecting the wrecks in Chuuk I-agoon are rarely enforced.
Historic and cultural heritage preservation is centred around the wrecks in Chuuk l-agoon, while
neglecting land-based sites and artifacts such as lighthouses, gun emplacements and items of
Chuukese cultural and historic heritage.

5O4
ll2.

Recommendations

The draft Chuuk State Historic Preseruation Act of 1991 should be reviewed and
submitted to the kgislature. Amend the Bill to ensure that the HPO or the Review
Board is involved in all projects or developments affecting cultural or historic heritage.
lncrease f,ines proposed for breaches.
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113,

Administer and enforce the diving permit system for Chuuk Iagoon. Attach riggrous
permit conditions prohibiting dam-age and removal of artifacts. Undertake a
iomprehensive study of the wrecks io th. lagoon to provide a basis for regulations and to
indiiate the most appropriate methods to protect these items of hhtoric heritaga- An
eftctive EIA process will ensure that the impact upon cultu,ral and historic_ heritage
from minor and major dorelopment projects will be addressed, mitigated, and avoided
whe:e possible.
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PART 6
STA1E OF YAP
CHAPTER FIF-TT ONE

CONSTITUTIONAL AND ADMINISTRATTVE STRUCTURB

5l.l

Traditional Aspects Of The Constitution

The supreme law of the State, the Constitution of the State of Yap places great emphasis on the
conservation of traditional heritage and preservation of the environment. The Preamble to the
Constitution speaks of the Yapese peoples' desire to live in harmony with each other and with
the environment. The Preamble recognizes traditional heritage and village life as the foundation
of Yape.se society, and commits the Government to an integration of modern technolory with
traditional wa)N, so as to benefit both present and future generations.

Although dedicated in large measure to Western legal principles, the Constitution gives prioriry
place to tradition and custom. Article III, titled "Traditional l-eaders and Traditionsn,
establishes a Council of Pilung and a Council of Tamol, both of which perform functions
concerning tradition and custom. Section 2 of Article III requires that "due recognition shall be
given to tiaditions and customs in providing a system of law, and nothing in this C.onstitution
shall be construed to limit or invalidate any recognized tradition or custom.n

of

Article V of the C.onstitution provides for elected members of the legislature to develop and
enact legislation. Although empowered to pass legislation, the kgislature must present every
passed bill to the Council of Pilung and the C.ouncil of Tamol for consideration. These Councils
have the power to disapprove legislation which 'concerns tradition and custom or the role or
function of a traditional leader as recognized by tradition and custom-' (Yup Constitution,
Article V, Section 16).
The C-ouncils of Pilung and Tamol may disapprove a bill by returning the proposed law to the
Irgislature for appropriate amendment within 30 dap. A disapproved bill may be amended to
meet the Councils'objections and be resubmitted for Council approval. Traditional leadership
is thus granted a specific and powerful means to influence the governance of the Yapese people
in matters of custom.
Respect for tradition and customary ways is further embodied in Article )ilI of the Constitution,
which cclncerns health and education. The Constitution grants the Yap State Government
responsibility for the protection and promotion of public health, which may include the
traditional practice of medicine CYap Constitution, Article XII). Article XII, in creating State
Government responsibility for public education, requires that the traditions and customs of the
people of Yap be taught in public schools.

51.2

Envimnmehtal Pmvisions of the Constitution

Environmental protection and customary protection are linked in the Yap Constitution. Article
"Conservation and Development of Resourcesn, requires the State Government to
promote the conservation and development of agricultural, marine, mineral, forest, water, land
and other natural resources. Respect for customary land ownership and environmental
protection is embodied in Sections 2 and 3 of Article XIII. These Sections state that title to land
may only be acquired in a manner consistent with traditions and custom, and agreements with
foreigners for the use of land may not be for more than fifty years-

)flII, titled

Section 4 of Article XIII bans the testing, storing, use or disposal of radioactive or nuclear
substances within Yap State. Section 5 again recognizes traditional rights and ownership of
natural resouroesi and areas within Yap's marine jurisdiction, both within and beyond 12 miles
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from shore. The Constitution at Article X[I, Section 5 ensures that no action may be taken to
impair these traditional rights, with the exception-of *"tq Govemment action providing for
mnservation and protection of natural resources within 12 miles from island baselines.
Protection of both the environment and indigenous peoples' rights is embodied in Section 6 of
Article XIII. Section 6 provides that only enactment of a statute, or permission of the
who Cxercise traditional rights of owne-rship, may- allow a-foreign Frshing'
appropriate persons
-orploration
vessel to take natural resouroes from any'rrhere within the marine
risearth, or
jurisdiction of Yap State.

513

Locsl Govenment

Article VIII of the Constitution provides for a local tier of government. Political subdivisions
may be established by the kgislature; each subdivision shall exercise such poyep as may be
confened by law. Thi Municipality of Rull, a Yap localgovernment, has recently demonstrated
that local governing entities can play an important 1ole. in envfuonmental protection. Rull has
recently enacted a local Ordinance restricting gillnet fishing mesh sizes.
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CFIAPTER FIF"TT TWO

SYSTEMS OF T.AND TENURE. YAP

52.1 TraditionalSystems
Yap is recognized as a bastion of tradition in Micronesia. Nowhere is this tradition more
strongly felt than in matters of land tenure. The people of Yap ardently identi$ with their land.
The extended family and the land it occupies are inextricably intenroven.
The traditional unit of land ownership in Yap is known as ntabinaw", defined as "that which is the
landn, a term synonymous in Yapese with the word for nfamily" or'household"- The tabinaw
estate consists of one or more house platforms for the extended family, as well as its associated
taro pits, fishing lands inside the reef, stone fish weirs, coconut plantations, yam gardens, grassy
uplands and wooded lots. A tabinaw may also include a local community building.
The oldest male member of the family is traditionally the head of the tabinaw household. He is,
however, a trustee for the estate rather than an owner. His position confers only limited rights to
dispose of the estate or to prevent members of the extended family from living on and from
estate proceeds. Inheritance in tradition is predominantly patriarchal.

In Yap tradition there are only very limited and restricted forms of transfer of land from

one
tabinaw (extended family) to another. An outright sale to an outsider or foreigner is not allowed
in Yapese tradition.

52.2 ConstitutionalPmvisions
The C-onstitution of the State of Yap prohibits the outright sale of land to non-citizens of the
Federated States of Micronesia, but allows non-citizens to €nter into agreements for the use of
land for a term not exceeding 50 years (Yap Constitution, Article )ilII, Section 2). Section 3 of
Article XIII, providing that land title may be acquired only in a manner consistent with traditions
and customs, lends strength to the traditional concept that the tabinaw remains intact among
members of the extended family-

The Constitution also guides the lrgislature's actions regarding the State's compulsory
acquisition of land. Section l1 of Article II allows State takings of private property for public
purposes, with the provision that there be just compensation, good faith negotiations, and
consultation with appropriate local governments prior to the taking of private lands.

1',I'l

CIIAPTER FIF-TTTHREE
POLLUTION CONTROL. YAP

53.1

E:risting Legislation

53.1.1 Environmental Quality Protectian Act 1987
Yap State has enacted its own environmental protection legislation, passed by the Legislature in
late 1987. The stated public policy underpinning the Yap State Environmental Quality Protection
Act (the Act) proclaims the State's desire to cooperate with National Government and
Municipal Governments, as well as other concerned organizations, in order to create and
maintain mnditions under which human beings and nature may co-exist in productive harmony
for the benefit of present and future generations.
The Act establishes the Yap State EnvironmentalProtection Agenry (the Agency). This Agency
consists of a five-member Board of Directors and a full-time executive officer assisted by
supporting staff. The State Governor appoints the Board members and also provides the
Agency with necessary technical and legal assistance from within the State Government offices.
The Agency may, however, retain the services of its own independent legal counsel. The Agenry
has the power and responsibility to control and prohibit pollution of air, land and water- For
these purposes it may make regulations and adopt and implement systems, plans and programs
for monitoring pollutants and restricting pesticide use. It is empowered to issue permits for
controlling pollutants and is given wide powers of entry into private property to carry out its
duties. The Agency must report annually to the State lrgislature.
The Agency is given powers of enforcemcnt against those who transgress any of the provisions of
the Act. The enforcement action may include orders to stop or clean up or abate the effect of
any pollution. Civil penalties of up to $10,000 per day may be imposed against violators of the
Act.
Public hearings may be conducted regarding a[eged violation of the Act. Severe penalties of up
to $10,00O or six months imprisonment, or both, may be imposed for making deliberate false
representations on applicatiors to the Agency. This provision is designed to thwart any
developer who does not truthfully alert the Agency to a potential environmental hazard in its
permit applications or required environmental impact assessment study-

Agency Regulations are currently being promulgated in the areas of pesticides, public water
s)Etems, sewage, and earthmoving. Subsidiary regulations drafted pursuant to the former United
States Trust Tenitory Environmental Quality Protection Act have been saved under Yap State's
current environmental protection Act until such time as new State regulations are promulgated.
NOTE:See Pollution Control - Trust Tenitory Environmental Protectian Quality Act, Chapter 28
paragraph ?AJ.l for additional information regarding States' abilities to adopt Trust Territory
statutes and subsidiary regulations.
53.1.2 Draft Pesricides Regulatioru

Draft Yap State Pesticides Regulations have been formulated, and, if passed into law, shall
replace the former Trust Territory Pesticides Regulations. The Draft Regulations make it
unlawful for any person to distribute, import, sell, offer for sale, transport, or deliver
unregistered pesticides, highly toxic and unlabelled pesticides, adulterated pesticides, or
restricted use pesticides- In addition, the draft Regulations make it unlawful to use pesticides to
exoess, or to store or discard them in a manner creating an adverse affect to the environment. It
is unlawful to use restricted-use pesticides except under the instruction and control of a
competent and certified applicator. Further, no pesticide label may be altered.
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These Regulations provide for registration of imported pesticides for a small fee. No pesticide
may be relistered, however, if its proposed use would result in substantial advene effect on the
environmdnt. The Agency is given wide powers of seizure, as well as the power to ban
particularly harmful pesticides from sale'

As presently drafted, these Regulations grant Yap State authorities wide Powery to prevent
coniamination of the local environment with imported pesticides. Current plans include
amendment of the draft Regulations so that they may be compatible with National Pesticide
Regulations.

53.1.3 Disposal of Petroleum Products

yap State Code, Title 18, Chapter 4, Section 401 .prohibits releasing or disposing o[ ^a1ty
petroleum product into the sea, lagoon,. or an adjacent shoreline. A December, 1991,

imendmenf to the petroleum disposal provisions makes it unlawful forltny Person to release or
dispose of any petroleum product in or on the waters of a State Fishery Znne.

53.1.4 Oil Spills

yap State Code, Title 11, Section 805 creates an offence for the intentional or negligent spillage
of bil An intentional spill carries a maximum fine of $25,000 or 6O dap imprisonment. A
negligent spill in excess of 50 gallons carries a fine of $25,000.

53.2

Key Issues

Issues of NationaVstate jurisdiction plague attempts at coherent pollution control effortsCurrently, the National Government and the State of Yap plan to.operate two regulatory and
permitting s)rstems with similar legislative instruments. Representatives from the State may wish
io considEr-enterinq into a Memorandum of Understanding, or similar document, with the
National Governme-nt Department of Human Resources to set forth a single permitting system,
thereby avoirling duplicaiion of effort and subsequent overconsumption. of scant_monetary
,oouro"r. Suchl cooperative effort is certainly anticipated by the Federated Stat_es 9f Microlesia
Environmental Proteciionlcr, Section 12, which authorizes delegation by the National to State
Government by way of "written cooperative agreement."
regarding environmental permitting and oversight should
Joint Attorney General Opinion between the National
planned
of
the
reflect the legal consensus
Statesthe
four
Government and

A Memorandum of Understanding

533

Recommendations

114.

Issue a Joint Attorney-Generat Opinion between the National Government and each

of

the four States to disentangle competing jurisdictional claims in all areas of

environmental oversight.

nwritten cooperative agreement'with the National Government
Department of Human Resources to avoid duplication o-f regulatory and permitting
eff6rm. This agreement should include provisions on pollution, water quality, waste

115. Enter into a

management, zoning, earthmoving and EIA's-

l

_1
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CTIAPTER FITTY FOUR

WATER QUALITY.YAP

54.1

Draft Water Supply Sytem Regulations

Draft Water Supply System Regulations for the State of Yap have been completed. The draft
Regulations are modelled on the United States Trust Tenitory Public Water Suppty Systems
Regulatiow. These relatively complex regulatory controls require increased infrastructure and
monitoring capabilities before full compliance is possible. It is therefore recommended that
technical training and laboratory assistance programs be funded in order to enable further
testing of the public water $upply.

I

I

I
I

54.2

Recommendatlon

116.

Fund technical training and laboratory assistance programs to enable further testing of
the water supply.
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CTIAPTER FIFTTFTVE

WASTE MANAGEMENT. YAP

55.f

Existing l-egislation

55.1.1 Trust Tenitory Solid

Waste Regulatians

Trust Tenitory Solid Waste Regulations saved by the 1987 Act, also in use by the National
Government, were promulgated on April 12,7979. The purpose of the Solid Waste Regulations
is to establish minimum standards governing the design, construction, installation, operation and
maintenance of solid waste storage, collection and disposal syntems.

55.1.2 Draft Toilet Facilifus and

Sewage Disposal Regulatians

These draft Regulations, modelled on old Trust Tenitory Regulatians of the same name, establish
minimum standards for toilet facilities and sewage disposal to minimize environmental pollution,
health hazards and public nuisance. All public buildings including schools and hospital are
required to have adequate toilet and sewage facilities. All new buildings which are used for
dwellings must be connected to the public sewage slntem where it exists. If no public sewage
slntem is available, a septic tank or pit privy is required. All existing facilities must be of such a

type as to pose no immediate water pollution threats or public health hazards. It is a
requirement that, for all new building construction, a permit be obtained under these
Regulations. The draft Regulations provide for standards and inspection of appropriate
facilities.

it unlawful to dispose of treated or semi-treated sewage into any
river, creek, stream, pond, well, reservoir, or ground, whether private or public. Exceptions
require a permit from the Agency. Violations of the draft Regulations may result in an order to
stop work or issuance of fines of up to $1000 per day.

These draft Regulations make

55.2

Key Issues

Increasing population pressures and increasingly available non-biodegradable materials have
exacerbated Yap's solid waste disposal problems. Solid waste issues differ between localities;
municipal governments must play a primary role in the development o[ waste management
strategies. Private and communal land ownership systems require active landholder
participation in any government-initiated solid waste reduction proposals.
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t17.

Recommendation

Develop a State-specific project for rural sanitation, wastewater treatment and solid
waste disposal.

'1

CI{APTBR FIFTY SIX
ZONING, EARTHMOVING AND EhTVIRONMENTAL IMPACT ASSESSMENT. YAP

56.1

Existing l-egislation

561.1 Draft Earthmoving and Sedimentation

Regulations

Draft Regulations for the control of earthmoving and sedimentation have been authored

recently, again based on old Trust Tenilory Regulatians of the same name. The draft Regulations
currenily are undergoing a process of criticism and review. The draft Eanhmoving and
Sedimentation Regulations seek to control earthmoving activity, defined very broadly as any
construction or other activity which disturbs or alters the surface of the land, a coral reef or
bottom of a lagoon, including excavations, dredgin!, embankments, land reclamation in a
lagoon, land development, subdMsion development, mineral extraction, ocean disposal and the
moving, depositing or storing of soil, rock, coral or earth. The Regulations therefore mver all
development which has an appreciable effect on the phpicalenvironment.

Under the draft Regulations all earthmoving activities must be conducted in such a way as to
prevent accelerated erosion and acceleration of sedimentation. There is a req-uirement that an
irosion and sedimentation control plan be prepared by an expert and filed with the
Environmental Protection Agenry if a permit is needed. Permits are required for all
earthmoving activities except for ploughing or tilling for agricultural purposes or for building one
or two family residences.
56.1.2 Environmental Quality Protectian,,4ct, Section 150
State Code)

9

(Chapter 15 of Title 18 of the Yap

This Section of the Act provides for compulsory environmental impact studies. It provides that
all persons must include an environmental impact assessment study -in accordance with the
Agincy's regulations in all development proposals. The environmental impa^ct statement must
be made tolhe Agency before the developer takes any action significantly affecting the quality
of the human environment. It appears that environmental impact assessment regulations have
not yet been promulgated-

56.1.3 Tnnln.g
The Yap State Code, Title 20, Chapter 3 regulates the issuance of building permits. These
provisions require a person to obtain a permit from the Planning Commission before building
iny permanent structures. The Commission is given 60 dap in which to_issue a permit. No
guiOance is provided regarding environmental factors that could mitigate for or against issuing
such a permit.

562

Key Issues and Recommendations

118.

Amend the draft Regulations for Earthmoving and Sedimentation in accord with the
l99l reviews of the Regulations by the Office of the Attorney General. Enact the
regulations as soon as practicable.

l19.

Enact environmental Protection Agency Regulations offering specific environmental
impact assessment controls and requirements for all delelopment projects pursuant toYap State C-ode Titte 18, Section 1509. This effort should be coordinated and merged, if
possible, with a proposed new s),stem of development review recently submitted by the
Univenity of Oregon Micronesia Program.

l2O.

Although the University

of Oregon proposal

suggests

that part of the cost of the

development review process could be met by the developer's application fees, additional

15

116
State funding for increased staff and training costs will be required before effective
rerriew could be accomplished.

l2l.

This proposed coordinated development review process seems both sensible and
worthwhile. It would however, need to be coordinated with the environment impact
assessment system established under lhe Yap Environtnental Quality Protection Act.
Elrtensive mnsultation with the Departments and agencies responsible for
implementation of this proposal is essential, as is the considered development of clearly
worded and easily understood procedures.

122.

Code provisions regarding the issuance of building permis remain silent on specific
assessment criteria or environmental zoning requirements. The provisions refer to the
Yap klands Proper Master Plan Area, an area not yet defined. Guidance for the
Commission is required, perhaps in the form of Regulations. Proper planning criteria
and guidelines for both the public and the Commission are desirable. C-oordination with
the Environmental Protection Agency is also necessary.

I
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CI{APTER FIF"TY SEVEN
FISHERIES - YAP

57.1

Existinglxgislation

57.1.1 FishingAuthority Act of 1979 (Yap State

C,ode,

Title 18)

This Chapter of the State C-ode creates a legal entity to promote, develop and support
commercial use of living marine resources within the State of Yap. Pursuant to National law, the
jurisdiction of the State seems not to extend beyond 12 miles from its island baselines,
notwithstanding the wording of Section 5 of Article XIII of the Constitution, which refers to
nmarine space of the State within and beyond l2 miles from island baselines".

Yap Fishing Authority dutiss include helping establish and operate facilities required for
commercial fisheries development which are not suitable for investment by the private sector, as
well as establishing and supporting programs to promote and guide fishing cooperative
associations. In addition, the Authority is charged with financing locally-owned private
enterprise fishing ventures and suppllng foreign fishing vessels. The Authority's business is
conducted by a five-member Board of Directors. The Board may appoint a Manager as is Chief
Executive Officer, as well as a Treasurer and anAttorney.

57.1.2 State Fbhery ZoneAct of 1980 (Yap State Code, Title l8)

The purpose of the State Fishery Tnne provisions is to promote economic development and
manage and conserve living sea resources in Yap State. The State fishing zone is defined from
the shore line to 12 nautical miles out to sea. This Act give the Yap fishing authority additional
duties and powers, which include the power to adopt regulations for the conservation,
management and exploitation of fisheries resources, and to regulate the activities of foreign
fishing vessels within the fishing zone.
The Act contains detailed provisions for the licensing of foreign fishing vessels and provides
steep civil penalties for breaches of foreign fishing permits and related offences occurring within
the fishing zone. In addition, criminal penalties may be imposed, including fines of up to
$100,000 or 2 years imprisonment, or both, for serious breaches of the Act's provisionsC-omprehensive fishing vessel and gear forfeiture provisions are also present in this inclusive
legislation. The Attorney General and his or her officers are granted wide powers of search and
selzure.

57.1.3 Wildlife Conservation (Yap State C,ode, Chapter 10, Section 1008)

This section of the Code makes illegal the use of explosives, poisons, chemicals or other
fish. This provision carries fines of between $100 and $2,000, or a maximum
of between 6 months or 2 years imprisonment, or both. The flexibility within this sentencing

substances to catch

range is appropriate.

57,2

Key Issues

57-Z-l Yap

Fishing Authority

One of the practical problems of conservation and management of fisheries that faces the State
of Yap authorities is the overlap o[ responsibility given to the Yap Fishing Authority and the
Marine Resources Management Division of the Department of Resources and Development.
While the latter is charged with the promotion of '... economic development and the
consewation and development of .... water, ... and other natural resources' (Yap State Code,
Title 3, Chapter 1, Section 125), the Yap Fishing Authority is charged with adopting regulations
for the mnservation, management and exploitation of all living resources in the State Fishery
Tnne and internal waters. The internal waters are defined as the shore to the outer reef; the
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Tnne is measured from the outer reef to 12 nautical miles from shore. This
State Fishery
-responsibility
requires close coordination between the trvo agencies pending
overlapped
necessary amendments to the legislation.
57.2.2 Municipality of Rull

fishery-related environmental conservation measures have been enacted by theMunicipality of Rull. In mid-1991, the municipality enacted a provision outlawing the ue of
Frshing-nets made of mesh less than 2 inches wide. The Director of the Department of
Resources and Development and the Marine Resources Management Division have both
enmuraged this local legislation and suggested wap that it may te_ improved and made
enforceabls There are no State Regulations which restrict the use of gillnets. An appropriate
provision should be mnsidered.

Incal

573
123.

Recommendations
Assess the status of reef fish stocls and their availability to the local market; amend the
Act to address possible restrictions on the export of reef fish.

State Fishery Zone

124.

Pass State legislation restricting gillnet

125. Assess reef owners'

fshing.

desire to control spear fishing. C.onsider prohibiting spear fishing
with scuba equipment or flashlights on certain overused reefs.
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CIIAPTER FIFTY EIGHT

AGRICULTURE. YAP

58.1

Agriculture Extenslon Agents

The Yap State C-ode provides for the establishment of Agriculture Extension Aglnts. Sixteen of
these agents work on Yap Proper and the other four work in the Outer Islands. Their duties are
to assist and educate local farmers in coconut planting, thinning and bushing, copra processing,
and vegetable and fruit crop production. They also demonstrate new agriculture techniques and
assist the farmers market.

582

Control of animals

Agricultural efforts involving farm and domestic animals must comply with the Yap State C-ode
requirements regarding penning of animals. All animals, othe_r than dogs, fowl and cats, must be
fenced under the provisions of the 'Regulation of Animals" Chapter of the Code. In the laqger
population areas, dogs must have dog tags to avoid being impounded or destroyed- Provisions
iegarding stray or wild dogs should be more comprehensive, in order to address this potentially
serious environmental health issue.
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CI{APTER

FIF T NINE

coAsTAL ZONq MARTNE A {D REEF PROTECTION - YAP

59.1

Existing Legislation

59.1.1

C-oastal Zone Management Plan

In November 1991, a draft marine resources and coastal management plan was prepared for the
Marine Resources Management Division of the Department of Resources and Development.
This plan supplements the Second Development Plan for marine resources and coastal areas of
Yap.

59.1.2 Damage to Reefs
1991, Section 815 of Title 11 of the Yap State Code was enacted, regulating reef
and environmental damages. The Section creates a penalty of 60 dap imprisonment, or a
$250,000 fine, or both, if a person causes damage to a coral reef or damage to any part of the
natural environment that is important to the maintenance of a coral reef, including its seagrass

In December

areas and mangroves-

This provision was designed to penalize persons responsible for oil spills or shipwrecks causing
damage to reefs. It excludes damage caused to the reefs when FSM citizens exercise their
traditional rights to fish or carry out other activities. It further excludes those persons who have
complied with the environmental impact assessment requirements of Section 1509 of the
C,onservation and Resources Section of the Yap State Code.

59.1.3 Petroleum Spills
Yap State Code, Title 18, Section 404 provides for penalties to be paid to the State Govemment
by any person who is found in a civil proceeding to have transgressed the provisions of Sections
402 and 403 relating to reef damage or petroleum spills. The amount of actual damage may be
claimed up to $75,000, and each day is a separate offence for a continuing violation. Other
sanctions relating to oil spill and reef damage provisions include forfeiture of vessels and
injunctions.

In a sensible provision that assists the court in assessing an appropriate penalty level, the Section
sets out criteria for court consideration. Such criteria includes consideration of the extent of the

damage, the type of rerf damaged or the amount of petroleum discharged, the nature,
circumstances, extent and gravity of what was done, the degree of culpability to be attributed to
the violator, and whether or not there has been a prior offence.

The Yap State Attorney General is authorized to bring proceedings to re@ver civil penalties. In
this way, sums recovered may assist funding the policing of oil pollution and reef damage.
Section 405 of the Code provides that any transgressing vessels may be forfeited to the State
Government of Yap. Half of the proceeds of sale of such forfeitures is paid to the Marine
Emergency Internal Service Fund referred to below. Section 406 also allows injunctions in civil
proceedings brought by the Attorney General to restrain any act and prwent possible violations
of the reef damage and oil pollution provisions. The injunctions may be granted without
provision of a bond by the applicant. Adequate penalties exist for a person who disobeyr any
injunctive order of the court.
Section 401 sets out wide powers of arrest,.boarding of vessels, and search and seizure by the
State Attorney General and his or her agents. This legislation specifically allows Yap citizens to
bring civil actions against transgressors in addition to granting broad State powers to act against
persons who damage reefs or spill oil.
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59.1.4 Marine Emergency

Response

Act

The Yap State Code on C-onservation and Resources was recently amended to create a Marine
Emerge-ncy Response Board. The purpose of the legislation is to create an interagenry
emergency response team- The team is designed to be equipped to train and intervene in order
to mitigate potential threats to the marine environment ca',rsed by a marine emergensy erent
such as a shipwreck or an oil spill. The jurisdiction for this law includes the 12 mile Yap State
Fishing Tnne and the State's internal waters.

The Board meets regularly, or when called to a meeting by the Governor when a particular
marine emergency exists. This Act requires the State Attorney General to provide legal advice
to the Board and further requires the Attorney General to seek all appropriate legal remedies
on behalf of the State of Yap, including bringing actions to enforce civil and criminal penalties
against any parties who damage the marine environment.

Thi: marine environment is broadly defined as the sea, coral reefs, coral grasses, channels,
mangroves, rocks, and beaches and all living resources that exist there. The Board is given
power to issue regulations regarding marine emergencies and to issue guidelines, including
procedures for assessing and containing damage to the marine environment and investigating
the causes of marine emergencies. The Board acts in a marine emergency through a special
Team that is established for this purpose,

The Act sets up a Marine Emergency Internal Service Fund. The purpose of the Fund is to
accumulate and provide monies to equip the Team. In another exrcllent provision of this new
enactment, half of the money recovered under the civil penalties provisions referred to above for
reef damage or oil spills goes into this Fund.

59.2

Key Issues and Recommendations

126. The recently

drafted Marine Resources and Coastal Management Plan should be
reviewed by all State conservation and environmental departments and agencies, and
should be considered for finaldrafting and implementation.

127.

The wording used in the customary fishing exemption to the reef damage Code provision
allows FSM citizens to cause damage to reefs and other adjacent areas provided they are
exercising traditional rights. This provision should be strengthened by delineating which
specific traditional rights are covered by the exemption. A further amendment should

limit the complete exclusion of persons who have submitted environmental impact
assessment documents. Provision of environmental documentation regarding a
development project should not prevent enforcement of this Section if excessive reef
damage is still incurred.

128.

Both National and Yap State environmental leaders have recently been assessing the
benefits and appropriateness of using traditional enforcement s)nstems, including Chiefs
and community leaders, rather than the western judicial system o[ enforcement.
Preliminary consensus favors using the western judicial system for oversight of largerscaled, non-traditional activities. Smaller-scaled traditional activities should be subject to
the traditional slntem of enforcement.

129.

Create "fisheries committees" for oversight of reef fisheries management. One
committee could be established for Yap Proper, and a second could be established for
the Outer Islands. This proposal increases the likelihood of both effective enforcement
of conservation measures and increased public awareness of environmental issues.
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C}IAPTER SIXTY
BIODTVERSITY CONSERVATION . YAP
60.1

Existing Lcgislation

NOTE:There are presently no specific legislative regulatory instruments establishing Yap State
nature preseres or parks. The present enumeration of existing legislation is limited, therefore,
to conservation of living resources.

*

*

The Yap State C-ode provides a limited hunting season for wild pigeon from 1
October to 31 December- At no time of the year is wild pigeon allowed to be
sold. In addition, the hunting of wild pigeon may be banned totally in a wildlife
emergency. The Governor may declare such an emergency, for example, during
periods of drought-

The commercial sale of coconut crabs is banned in Yap State- Coconut crabs
with a shell of less than 3 inches across (measured at the base) may not be taken,
nor may any coconut crabs be taken between 1 June and 30 September, during
their breeding season. Similarly, the commercial sale o[ turtle meat or turtle eggs
and clam meat in Yap State is banned. Export of such items is not clearly
banned. however.

t

*

Yap State C.ode, Title 18, Chapter 10, Section 1009 provides for protection of
trochr.rs. This section allows the Governor to designate seasons and restrictions
on the size and catch of trochus. Sadly, many areas of Yap have bxtremely
depleted trochus populations. This provision is necessary to allow the
reintroduction of trochus in Yap State.

Yap State Code, Title 18, Chapter 10, Section 1010 prevents the taking or
harvesting of 'any species which has been seeded or planted" by the State
Government-

*

Yap State Code, Title 18, Chapter 10, Section 1011 permits the Governor to
declare a temporary moratorium prohibiting the taking or harvesting of marine
life upon being convinced that the population of the marine life area is in
imminent danger of dropping below a minimum desirable maintenance level.

*

60.2
130.

131.

Yap State Code, Title 18, Chapter 10, Section 1101 protects fruit bas- The
Governor is given power to restrict the taking, hunting, purchasing or selling of
fruit bats by restricting the season for so doing.

Key Issues and Recommendations

conjunction with the National Government, and punuant to jurisdictional
requirements set forth in the Joint Opinion of the Attorney Generals of FSM and of the
four States, enact comprehensive legislation for the mnsolidation of species protection
and introduction of related habitat protection at the State level.

In

Redraft and expand the Code provisions relating to the protection of turtles. The draft
Yap State Marine Resources Coastal Management Plan offers the following drafting
suggestions in its September 1991 working paper:

-

define the species involved, using the scientific, common English and vernacular
names;

-

ban the commercial sale of turtle products;
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CI{APTER SIXTY ONE
CULTURAL HERITAGB. YAP

61.1

Existing Historic Presenation l-cgislation

Historic preservation provisions exist in the Yap State C-ode, as well as in the State Constitution.
nPreservation of Culture" Code provisions are prefaced by the findings of the lrgislature
These
that:

*

Yap people have an ancient and distinguished history, and have played

an

important role in the history of Micronesia;

*
*
*

Sites, structures, buildings, objects and areas of historic and cultural significance
have been damaged and objects have been removed from Yap;

Traditions, arts, crafts, stories and songs of historic and cultural significance are
in danger of being lost;
The spirit and direction of the State of Yap are founded upon and reflected in its
historic past.

This body of legislation makes it mandatory for the Yap State Government to implement a
program to identifo, protect and preserve historic properties and historic culture.

An Historic Preservation Office is established pursuant to the "Preservation of Culture" Code
Sections. C-ode Title 5, Chapter 4, Section 405 requires the State Government, before
permitting, assisting or engaging in any activity which may have an impact on historic properties,
to noti$ the Yap Historic Preservation Office. Upon notification, the Office must analyze any
activity which is likely to have an impact on traditional culture. The Office must increase
beneficial effects and eliminate or mitigate any harmtul effects to historic properties or
traditional culture from the proposed activity.
review consensus cannot be achieved, all parties must submit reports of their findings and
recommendations to the Governor, who shall review the conflict and make a decision resolving
the conflict. Gubernatorial guidelines are offered for this effort. The Governor must consider
the value of the activity to the economic and social development of Yap and the value of the
historic property or traditional culture affected.

If

The Yap Historic Preservation Office has other powers and duties, set out in Section 407.
Among them are the promotion and establishment of a State Historic Park Sptem and its
administration, and the conduct and support of archaeological surveys for identification of
historic property- There is provision for the Councils of Pilung and of Tamol to be involved in
the process in an advisory capacity to the Office.

Under this legislation, no person may wilfully remove historic property from Yap or disturb,
damage or destroy such property without the express written permission of the Governor, a local
member of the C-ouncil of Traditional Chiefs, and a Historic Preservation Officer. A maximum
fine of $2000 or one year in jail is provided for violations against these historic preservation
provisions.

Historic Preservation authorities have identified two major unresolved environmental issues
during the course of their work. First, many cultural sites are not adequately protected from
destruction by earthmoving or vandalism. Second, many culturally important sites have not yet
been surveyed. They issues should receive priority attention in future work plans developed by
the Historic Preservation Office.
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61.2

Yap Institute of Natural Scieuce

The Yap Institute of Natural Science is a non-governmental organization founded in 1975. Two
full+ime workers staff the organization; villagen also work with the Institute. The Institute is
dedicated to maintaining indigenous integrity through sustainable use of local resources and
through the exploration of traditional cultural and scientific knowledge. The Institute has an
important role in the promotion of public education regarding both cultural and environmental
issues.

The link between the land and the people of Yap, and the importance of natural and cultural
preservation, is addressed in a recent letter from the Institute to the Secretary of the National
Department of Human Resources:

of the basic inalienable rights of a Micronesian should be the option to at
least subsist on island resources. This does not mean that Micronesia cannot
develop beyond a subsistence level, but rather that this development should not
make it impossible for a Micronesian to be able to support himself on a
sustainable basis, through the use of renewable resources. The maintenance of
such an option would mean that Micronesians could remain a free people. To
give up this option for short economic alternatives would result in obligatory
dependence on outside resourc€s.
... one
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3:

Legislation

About the Reviews of Environmental [-aw

The National Environment Management Strategies which
have been developed over the past two years in a number
of Pacific counries have highlighted a wide range of
environmental problems. They have also indicated the
urgent need for administrative and legal responses to these
problems.
The Reviews of EnvironmentalLaw have been canied out as

part of the National Erwironment Management Strategry
process. Each of the legalconsultants has endeavoured to
ensure that there has been broad input from relevant
organisations and individuals in the Reviews. This input has
been invaluable.
The Reviews indicate that there are many common problems

faced by each country, related to the development of
adequate legal frameworks for the conservation of the
naturaland social environment and the proper allocation of
natural resources. They clearly indicate that some major
initiatives in ervironmental law are required in each country,
both in terms of the need to draft new legislation as well as
in the implementation and enforcement of existing legislation.
Also clear is the need for environmental legal education
iniliatives specilically aimed
administrators
the

at

of

environmental legislation.

Each of the Reviews has made elctensive suggestions for
reform of the law relating to the environment. With more
modern erwironmental legislation and improved enlorcement
measures, combined with the initiatives set out in the
National Environmental Management Strategies and related
documents, the goal of srrslainable development will
become easier to achieve.
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