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-FORETYORD

This Review of Environmental I-aw in the Cook Islands has been implemented as an
important component of the Regional Environment Technical Assistanc€ (RETA)
Project. The RETA project has been developed to address environmental issues in a
number of Pacific countries. It has been funded by the Asian Developinent Bank with
technical assistance from IUCN - the World C-onservation Union. The RETA
project is an important regional initiative, which reflects the Deed for careful
management of the Pacific environment.

Pacific Islanders have lived in close harmony with their island environments for
thousands of years and are well aware of its importance to their way of life. Pacific
peoples face the complex challenge, in common with many other countries of the world,
of integrating eoonomic development with the need to protect the environment. This is
the primary aim of sustainable development, and must be addressed if the Pacific way of
life is to survive.

The introduction of appropriate legislation represents one important means by which
sustainable development can be achieved in the Pacific. A fundamental first step is the
identification and review of existing environmental legislation in each Pacific country.

The Review of Environmental l-aw in the Cook Islands contained in this publication is
indeed timely. It has identified the principal laws relating to the environment and to
natural resource management. These laws have then been reviewed in terms of their
effectiveness in addressing the major environmental issues existing in the country. The
research has had a particular focus on the development of practical recommendations
that build on the findings of the Review.

This Iegal Review is an important step along the road to improved environmental
management in the Pacific region. It is important to build on this base in order to ensure
that environmental law reflecs the unique needs and circumstances of each Pacific
country. It is also important that this law reflects, and where appropriate, incorporates,
customary laws and practices that relate to environment protection.

The Review forms part of a series of five [:gal Reviews; the other countries reviewed
are the Federated States of Micronesia, the Republic of the Manhall Islands, the
Kingdom of Tonga and Solomon Islands.

This and the other four lrgal Reviews have been supported by the Environmental Law
Centre of IUCN - the World Conservation Union. I would like to thank the Centre for
is financial and technical assistance. I would also like to pay tribute to Ms Mere Pulea,
who prepared this Review and the Review for the Kingdom of Tonga. The work of Ms
Elizabeth Harding, who prepared the Reviews of Environmental law in the Republic of
the Marshall Islands and in the Federated States of Micronesia, and Professor Ben Boer,
who prepared the Review of Environmental l-aw in Solomon Islands, and who was
responsible for coordinating and editing the five Reviews, should also be recognised
here.

,-

ViliA Fuavao
Director
South Pacific Regional Environment Programme
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SItMtvIARY OF PRINCIPAL SUGGESTIONS AND RECOMMENDATIONS

CTIAPTER TWO

Constltutional and Admlnlstretive Stnrcturt

It is recommended that:

t. further training in such areas as Environmental Impact Assessment, pollution
monitoring, soil mnservation, protected area management, wildlife protection
and mntrol be considered for members of the Conservation Service (Agency) to
develop their expertise in these matters;

2. consultation be carried out on a regular basis where environmental
responsibilities are fragmented between line Ministries and the Conservation
Service (Agency) to sort out areas that are likely to cause confusion;

3. the engagement of a corporate planner be considered to assist the C,onservation
Service (Agenry) in finding wa)6 to obtain funds to implement its various
programmes;

4. an independent assessment be made of the institutional structure of the
C.onservation Service (Agency) and to investigate wap in which the Conservation
Service (Agency) could be supported by, and be more closely linked to, the
Office of the Prime Minisrer or the Central Planning Office.

CTIAPTER FOUR

Physical Planning and Assessment

It is recommended that:

5. the Land Use Act be updated to include provisions for Environmental Impact
Assessments;

6. some consideration be given for the preservation of buildings of special
architectural or historic interest in the current land use and building legislatircns;

7. an explanatory guidance document covering all aspects of the Land Use Act be
developed as part of a community education programme;

8. alternative methods be investigated to enforce those laws which are
environmentally sound but remain unpopular with memben of the community

9. the newEnvironment Bill be enacted.

CHAPTER FTVE

Agriculture

It is recommended that:

10. a review be carried out on all the laws that regulate agricultural activities with the
view to updating old laws to reflect modern and current agricultural practices;

(ii)



11.

12.

13.

the existing laws providing for and regulating agricultural activities be
strengthened in order to deliver the range of environment protection measures
necessary to prevent or minimise the risks to the environment and fragile
ecos)Etem s ca used by a gricu lt u ral activi t ies;

some consideration be given to the possible incorporation of a number of Acts
into a single Agriculnral Act;

the Land use Act be applied for the purpose of zoning agricultural rand.

CIIAPTER SIX

Forestry

14. Jhe lgyelopm,ent of any forestry legislation needs to be mmpatible with the
Land Use Act 1969, any conseration legislation (e.g proposed Environment Bill)
and in line with a comprehensive statement on national forest management
objectives.

15. A Code of lngging, Environmental Impact Assessments and measures to
prohibit fires be considered and included as part of the legislative package for
forestry.

16. The proposed Environment Bill be examined to cure any overlapping
management responsibilities in relation to forests between the Agency foi rhe
Environment and,the Ministry of Agriculture and Forests to cure iny ionfusion
and potential conflict that is likely to occur.

17. The United Nations C-onference on Environment and Development Forest

^rncrples be- examined and principles incorporated where appropriate when
form ula ting forestry laws.

CHAPTER SEVEN

Fisheries

18. It is recommended that the Environment Agency's management responsibilities
in the proposed Environment Bill for Cook Island waters and water resources be
assessed in the light of the management responsibilities of the Ministry of Marine
Resources over the same areas and resources to avoid any conflicis that may
arise.

CHAPTER EIGTTT

Wster Supply and Water Quality

It is recommended that:

19. the proposed National WaterAuthority Bill and the proposed Environment Billbe
assessed together to identify areas where there are overlapping responsibilities to
avoid any conflict that is likely to arise in the management of water resources;

20. the protection of the catchment areas and ground water lenses be given more
protection than presently exists;

21. the National Water Authority Bill be mnsidered urgently with a view to
implementation.

(iii)



C}IAPTER NINE

Waste Management snd Pollution

It is recommended that:

22. that emissions from sand quarrying and motorised vehicles be assessed with a
view to establishing air quality objectives.

23. that regulations be considered for the prwention of marine pollution;

24. Article 9 of the SPREP Convention which relates to airborne pollution be
considered when drafting detailed provisions to prevent and control air pollution
under the proposed Environment Bill;

CIIAPTER TEN

Tourism

It is recommended that:

25. the Tourbt Authority Act and the General Licensing Act be assessed in the light of
the environmental directions given in the Tourism Master Plan;

26. that Environmental Impact Assessment guidelines be established in the interim
and applied to tourism projecs (e.g. hotelconstruction) before approval is given
to implement the projects;

27. other destinations within the Cook Islands which have potential for ecotourism
be investigated.

CHAPTER ELEVEN

Biologlcal Diversity

It is recommended that:

28. the involvement of landowners in the management of protected areas be a
continuing process to ensure the success of the protected area s)6tem.

29. the use of Ra'ui to protect species and habitats be considered and, if feasible, to
be given legislative support;

30. Article 14 of the SPREP Convenion andtheApia Conventian be examined when
details of National Parks and Reserves outlined in Part III of the proposed
Environment BiIl IWZ is drafted to ensure that the obligations under both
Conventions have been complied with;

31. moratoriums to protect species and habitats be mnsidered;

(iu)



CTIAPTER TWELVE

Wildlife Consenation

The value that the C-ook Islands place on wildlife should be clearly reflected in strong
legislative provisions. It is suggested that:

32. specific wildlife legislation capable of standing alone be considered, or
alternatively, adequate measures to protect wildlife and endangered species be
incorporated in the proposed Environment 8il11992;

33. consideration be given to accession to the Convention on Intematiotut Trade in
Endangered Species of WiA Fauna and Flora.

CTIAPTER THIRTEEN

Protection of Nstional Heritage

It is recommended that:

34. assessment be made of the existing historic buildings in the Cook Islands with a
view to ensuring their presewation. Where a specific q/stem for the preservation
of historic buildings is instituted, the provisions in the building legislation, the
Lard Use Act and the proposed Environmenr Bill would need to be eiamined and
harmonised with any provisions made to safeguard the national heritage.

(')
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CTIAPTER ONE

COOK ISI.ANDS REVIEVY OF ENVIRONMENTAL I,AW

1.1 Revlevant Legislation

Conseruation Act I 986/ 87
Environment Bill
Sustainable Environmeru Developme nt Bill
Marine Resources Act 1989

1.2 Introduction

This Legal Review of Environmental I:w in the Cook Islands was conducted from l0 March to 2
April 1992. The Review is part of the South Pacific Regional Environment Programme
(SPREP) country assistance agenda through the Regional Environment Technical Assistance
(RETA) project to strengthen environmental management capabilities in Pacific developing
countries. This RETA Project is funded by the Asian Developmbnt Bank and IUCN, the World
Conservation Union, The legal Review is funded through thi Environmental I-aw Centre input
to the RETA Project- The purpose of the Review is to collate information, summarise the ldgal
provisions recognised as 'environmental' and anallne their effectiveness in addressing
environmental issues.

13 Sustainable Development

Perceptions about the environment have drastically changed at all levels, with the growing
realisation that there are limis to the capacity of the environment to withstand both sh-ort and
long term degradation. [n the last decade, environmental problems have been more defined not
only in terms of direct damage to the phpical environment and human health but also in rerms
of their effect on the very ecos)rtem which sustains life. The need to protect and conserve the
environment itself has become more urgent, especially in small 

-island 
countries mainly

dependent on a subsisrence e@nomy and a majority of the population dependent on local
resources. The lives of people in such communities are linked to the sustainability of their
resourses. The use of resources for food supply, or for ornamental (coral, pearls, giant clams) or
scientific Purpgs€s (for pharmaceuticals products) or ecos)rtems that are permanently destroyed
through agricultural development or the growth of urban settlement can put valuabl-e resouices
at risk to the point of extinction if they are unable to renew themselves. The World
C-onservation Strates/ $UCN:1980) makes the comment that conservation and development
have so seldom being mmbined that they often appear, and are sometimes represented as being,
incompatible.

The WorA Conseruation Strategt further points out that conservation and sustainable
development are mutually dependent. For development to be sustainable it must take acmunt
of social _and ecological factors, as well as economic ones (IUCN, 1980:1). Agenda 21, an action
1t1a1ery_{or.the next decade generated by the Conference on Environmeniand Development
United Nations, encourages the integration of environment and development in the dicision
making process. Chapter 8 of.Agenda 21 sets out in detail the actions to be taken to integrate
environment and development. Countries are encouraged to incorporate the concept of
environment and sustainable development into their larvs and regularly assess their laws and
regulations to make them more effective.

Irgislation is seen as only one measure to ensure sustainable development and to prevent and
minimise the adverse effects on the environment, whether by the activities of human or by
natural causes, but environmental law, though a powerful tool, cannot be solely relied upon.
The scale of environmental problems dictate other measures (such as environmental educaiion)
to support and supplement environmental legislation. The changing perceptions conoerning the
environment have also resulted in changing perceptions with regard to the environmental
provisions in the regulatory framework. This I-egal Review is part of that changing perception as



the protection and conservation of the environment cannot be effectively carried out without
first making some-assessment of the strengths and weaknesses of the existing environmental
provisions and the institutions which implement them. More importantly, a reviEw of this nature
provides the basis for the development of new environmental policies and laws.

1.4 Environmental Conventions

The growth in the number of environmental Conventions in the Pacific in the last decade and
the number of environment-related C.onventions to which Pacific countries have become
Contracting-Parties represents a major response to tackle environmental problems at the
international, regional and national levels. The emergence of a distinct body dt law considered
as 'environmental' is_beginning to make an impact on Pacific law and practice. This is also
evident in the Cook Islands where some of the newer pieces of legislatioh, such as the Marine
Resources Act 1989,1do_pts environment protection and-conservatioi principles in a more direct
sense. The 1986/87 Conseruation Act (not legally in force) and its pridecessor, the 1975
CotuewatianAct, aswell as the proposed Enviroimdnt Bill 1992 demonstrate the efforts made to
introduce substantial legal reforms at the national level to protect and conserve the environment
and to utilise resouroes within the ideologl of 'sustainable development'.

1.5 Scope of Review

Iaws brought _into the scope of this Review cover those affecting the population, natural
resources, wildlife and the nation's heritage. A chapter briefly describing the la;d tenure s)6tem
has been included for two reasons, namely, to increase our understanding of the mmplexi[ies ot
the.tenure s'6tem and that land use is essentially determined by the limitations of ihe natural
environment and the nature of ownership. The provisions of the, 19f36187 Conservatian Act have
been discussed in some detail throughout the Review as, whilst the Act is not legally in force, the
Consenration Service, in the absence of enabling legislation, relies on its proviiions to guide its
worlc Essentially, a broad definition of environmental law has been chosen to include laws
which are not only concerned with the protection of the physical environment, but also laws
which are ooncerned with facilitating the sustainable development of resources.

Therg already exists a substantial body of environmental law in the Cook klands. Apart from
the Conservation Acts.and the proposed Sustainable Environment Developmenr BrJl (now the
Environment Bill 1992), environmental provisions are scattered in a number of p'ieces of
legislation and Council ByJaws. In practice, the primary focus of this Review is on legisiation. A
number of issues identified during the murse of this Review highlight the fact ihat where
adequate environmental provisions exist, enforcement and non-compliance have been found, in
some cases, to lag. The scope and potentialfor including environmental conditions in leases and
licences requires investigation. Customary law also has a great deal to offer. The use of Ra'ui
(customary PP_hibition) was highlighted in the public Environment Seminar held in Rarotonga
in March 1992, but research needs to be done by Cook Islanders to identify those othEr
custom.ary practices that are sensitive to the environment so that they can be reinforced through
eiucation and, where neoessary, by appropriate legal procedures.

It must however be borne in mind that it is not possible to analpe in depth the effectiveness of
any 

-statute o_I byJaw within the short time span of this Review, as at this-stage the identification
of all laws affecting the areas listed in this REview and a description of the contents of the laws
are just th-e- first steps. Sometimes Ministries and Departments are not aware of the range and
content of laws that provide for or regulate their many responsibilities. In view of this, some o[
the areas of law described contain both an evaluation of the environmentat measures as well as a
detailed descrip.tion of the content of laurs. The critique of the effectiveness of any statute or by-
law would involve a much more complicated process, namely the detailed examination by ttie
various Ministries and Departments of the laws for which they are responsible. However, *ittt
the changes brought about by environmental education and awareness, the various laws cited in
this Review have been examined for the inclusion of environment protection measures where
the existing laws are silent on such matters and for a description of environmental provisions that
exist in the current laws.



CTIAPTER TWO

CONSTITUTI ONAL AND ADMINI STRATTVE STRUCTURE

2.1 Relevant Legislation

CoruenationAct 1975
Coruewation Act 1 9861 87
Cook Islands Act 1915
Cook I slands Corutitution A ct 1964
Cook Islands Corutiution A me ndment ( No.9 ) I I 80-8 I
Cook Islands Corutitution Amendment Act I 965
Hotue of ArikisAct 1966
Marine Resowres Act 1989
Minbtry of Culural DevelopmentAct 1990
Outer Islands Local Govemment Act 1988
hoposed Environment Bill 1992
Rarotonga Local Government Act 1988

2.2 Introduction

The Cook Islands became a self-governing state in free association with New Ts,aland in 1965
under the Cook Islands Constitution Act 1964 and the Cook Islards Constitution Amendment Act
1965. Tbe severing of formal ties to New Zealand, in existence since 1901, brought to a close the
power to direct the internal affain of the Cook Islands, thus ending sixty four yean of this
relationship. Defence and external relations continue to remain the responsibility of the New
Ta,aland government and the C-ook Islanders continue to retain New Zealand citizenship rights.
The Head of State is "Her Majesty the Queen in right of New 7*aland'who is also the'Head of
State of the Cook Islands' (Art. 2). Executive authority is vested in Her Majesty under Article
12 of. the Constitution. The Queen is represented in the Cook Islands by the Queen's
Representative (Art. 3) who is appointed on the advice of the Cook Islands Government.

The Parliament of the Cook Islands consists of 25 members elected by secret ballot under a
system of universal suffrage 1/91) (Art. 27(2)). The Constitution makes provision for
representation in Parliament from nearly all the islands (Art.27). The 1980-81 C.onstitutional
amendments (number 9) created an overseas constituency, which includes New Zealand and all
other areas outside the C-ook Islands (Art. 27(2Xk)).

A cabinet of Ministers, comprising the Prime Minister who presides over a Cabinet of not fewer
than six nor more than eight other Ministers (21191) have the general direction and control of
the executive government and are collectively responsible to Parliament (Art. 13(1)). All
Ministers are elected members of Parliament (Art. 13(3)). The Prime Minister is appointed by
the Queen's Representative, as a member of Parliament commanding the confidence of the
majority of the members. The other Ministers are appointed on the advice of the Prime
Minister.

23 House of Arikis

The C.onstitution provides for the establishment of the House of Arikis (chieQ under Article 8.
The Constitutional provisions are supplemented by the House of Arikis Act 1966 and its
amendments. The House mmprises eight Arikis representing the Outer Islands and not more
than six appointed to represent Rarotonga and Palmerston. Members of the House are
appointed by the Queen's Representative (Art. 8(3)). The House is required to me€t at least
once in anery 12 months (Art. l1(2)). The function of the House is to consider matters relating
to the welfare of the people of the Cook Islands as may be submitted to it by Parliament and to
express its opinion and to make recommendations thereon (Art. 9(a)). It may also make
recommendations to Parliament on any question affecting the customs and traditional practices
of the Cook Islanden.



2.4 Sourccs of [,aw

The C-onstitution is the.supreme law of the land. No Bill can become law until it has been passed
by Parliamerrt and has been assented to by the Queen's Representative (Art.44(l)). Parliament
alone has the power to make laws for the 'peace, order and good government-of the C-ook
Islands' (Art. 39(l) and laws'having extra-territorialoperation' (Aft.3E(2)). Parliament also has
the power to amend and repeal laws.

Other sourc€s include the following:

- 3qy New Zealand statutes made applicable to the Cook Islands by the Cook
Islands Parliament (Art. a6);

- New Ts,aland Acts made applicable to the C,ook Islands and Cook Islands
Ordinances made prior to 1965;

- the law of England existing on 14 January 1&10 (the date New Zealand become a
colony of Britain) and English common law and equity as developed by the courts
unless inconsistent with any Act or inapplicable to the circumstances of the Cook
Islands (s 615, Cook Islands Act 1915);

- the ancient custom and "s-age of the people of the Cook Islands particularly in
relation to land (s 422Cook Islands Act 1915).

2.5 Judiciary

The 1980-81 C,onstitutional Amendment (No. 9) prescribed three Divisions for the High Court:
civil, criminal and land. The passing of the Constitution Amendmenr,,{ct (No. 9) also brought
about important changes to the judicial and appellate structures. In particular, a Court-of
4pp:.1 of the Cook Islands was created by the new Article 56 of the Consiitution. Appeals from
all divisions of the High Court now proceed to the Cook Islands C.ourr of Appiil and the
decisions of the C-ourt of Appeal are final (Art. 59(l)). In the past, appeals were itirected to rhe
Supreme Court o{ New 7a,aland. The Court of Appeal is composid of three Judges, one of
whom must be a Judge of either the Court of Appeal or the High Court of New Zeiland. The
exception to the.fin-alig o! 1t_" decisions of the Court of Appeal of the Cook Islands is provided
by the new Article 59(2) which states:

There shall be a right of appeal to Her Majesty, the Queen in Council, with leave
of the Court of Appeal, or, if such leave is refused, with the leave of Her Majesty
the Queen in Council, from judgements of the Court of Appeal in such cases and
subject to such conditions as are prescribed by Act.

2.6 Locsl Government

Ttte Outer Island Local Govemment Act !98Q applies to all islands except Rarotonga. The
I,argto.nga l-ocal Govemment Act 1988 (9/88) is administered by the Rarotonga IslandCouncil
but it is undentood that no Island Council has been established on Rarotonga as yet,

Wherever the Outer Islands Local Govemment Act applies, local government is in the main
vested in the Island C-ouncils. Membership of an lsland C-ouncil mnsists of the following:

(a) the Ariki or the Ui Ariki of the island (if any);

(b) a- repres€ntative-of^the- Ar. onga Mana of the island who is elected at a me€ting
chaired by the Chief Administration officer of the island;

(c) the members of Parliament of the island;



(d) the elected members of the island couneil constituencies for each island G 5(1)).

Only elected members are entitled to vote at any meeting o[ an Island Council although
members belonging to (axbxc) categories listed above enjoy the right to speak and be heard at
such a meeting G 5(2)). Each Island Council is empowered to elect a mayor and deputy mayor
from the elected members. The mayor is entitled to a deliberative vote and in the event of an
equality of votes, he or she is entitled to a casting vote (s 6).

Section 7 of the Act provides the following functions for Island Councils:

(i) to carry into effect and administer the provisions of Ordinances and By-laws that
may be applicable to the Island;

(ii) to assist in the co-ordination of any activity relevant to the economic and social
development of the island;

(iii) to assist the Government o[ the C-ook Islands in the good rule and government o[
the islands: and

(iu) to advise on or determine any matter, question or dispute referred to it by any
person or organisation.

Under section 16 of the Act, an Island C,ouncil has the power to make, alter or revoke By-laws.
Any offence mmmitted against any By-law or Ordinance made under this Act is punishable in
the High C.ourt (s 17). It is the responsibility of the Cook Islands Police to ensure the
enforcement of By-laws and Ordinances appllng to the island (s l9).

2.7 lntemational Conventions

The C-ook Islands is a ParW to a Number of C-onventions concerned with the environment.
namely:

- the Convention for the Protection of Narural Resources and Environment of the
South Pactfu Region (SPREP Conventian) and related Protocols, namely:

hotocol for the Preventian of Pollution of the South Pactfrc Region by
Dumping

Protocol conceming Co-operation in Combating Pollution Emergencies in
the South Pactfrc Region;

- Convention on the Conseruatian of Naure k the South Pactfic (Apia Convention);

- Law of the Sea Conventian;

- Forum Fbherics AgenqConvention;

- South Pacifrc Nuclear Free Zone Treaty,

- Conventionfor the Prohibition of Fbhingwith Long Driftnets in the South Pactfu;

- Convention for the Protection of the Ozone Layer.

2.8 AdministrativeResponsibilityforEnvimnmental Mstters

The C,onservation Service is the principal agency dealing with environmental matters. The
Service administers seven programmes namely:



- Resour@ Management and Environmental Impact Assessments;

- Wildlife Protection;

- Environmental Education:

- Soil C-onservation;

- Pollution;

- CoastalZsne Management; and

- Cultural C-onsewation, including the conservation of medicinal trees;

and in addition, has begun a three year trainee employment programme to provide
eppollunities for people to be employed in the above programmes (see Recommendalion 1).
The Service worls in close cooperation with other government departments, non-governmental
organisations and with the local Island Councils in the outer islands.

The administrative and statutory framework for the Service was first established by the 1975
Consentation.,{ct which created the Conservation Service within the Ministry of Internal Affairs
and Conservation. In time the 1975 Act 'was considered inadequate with the increase in
commercial activities and Government's policy to boost the private sectorn (Cook Islands, 1992,
page 66). The responsibilities of the Service were increased and strengthened by the l9fl6l87
Consewation ld which repealed the 1975 Act. Under section 4 of this new Act, the Queen's
Representative may by Order in Executive Council speci$ from time to time the parts of the Act
or the whole Act to apply to parts or to all of the Cook klands and Cook Island waters. The
Conservation (Application) Order 1987 dated the 10th April 1987 applied the whole Act to
Rarotonga and Aitutaki and Pars VII and VIII of the Act to all Cook Islands waters, but
unfortunately, five dap before the Act itself had been enacted. This procedural error was
discovered in May 1991 during the first criminal prosecution under the Act. Although a new
Application Order was drafted by the Crown law Office to remedy this error, the Government
decided not to proceed with this amendment but in stead to consider a new and more
comprehensive Environment Act (Rongo, pers. comm. : 12 March 92).

Although the 1986/87 Coruervation Act is not legally in force, it is important to discuss as the
work of the C,onservation Service is largely guided by ia provisions. Under the Act, the
Conservation Service is established as a body corporate and administered by a C-onservation
C.ouncil consisting of five members chaired by the Director of Conservation (s 8). As a body
sorporate, the Service is capable of holding real and personal property and can sue and be sued
(s 5) for any wrongful action taken or advice given.

One of the key features of the Act is the power given to the Director to prepare draft
management plans for the protection, conservation, management and control of national parks,
reseryes, Cook Island waters and water resources, coastal zones, indigenous forests, and to
prevent or minimise soil erosion and pollution (s 30). By necessity, because of its broad powers,
the C-onservation Service is required to work in close cooperation with other Government
Ministries, particularly where responsibilities overlap. For example, the Ministry of Marine
Resources has responsibility for the preparation of management plans for marine resour@s
under tbe Marine Resources Act 1989. A similar situation also occun with other Ministries
(Public Works, Agriculture and Forests) in regard to the management plans for soil
mnservation, indigenous forests or coastal zones. Thus any new environmental legislation
envisaged for the Conservation Service must harmonise the responsibilities for environmental
management and planning with other Ministries, as overlapping functions could bring about
conflict and reduce the effectiveness of the programme. Specific aspects of environmental
management should also be well deFrned and clarified with other Ministries and Departments so
that each can be held accountable for their ovm environmental management functions.
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The Act also gives wide powers to C.onservation officers to search, arrest and seize where there is
reasonable ground to believe that an offence has been committed (ss 18-21)

The Ministry of Marine Resources is empowered under the Marine Resources Act 1989 to
manage fisheries resources and to ensure their sustainable development. The present
Government's policy makes clear that economic exploitation of marine resources must take into
account conservation and protection measures to prevent the depletion of species beyond
sustainable levels. C-ontrols imposed in the lagoon areas must also be designed to prevent
pollution. The Ministry has responsibilig for monitoring and regulating foreign lnhing vessels in
the Exclnsive Economic Tnne @EZ) and for enforcing the ban on driftnet frshing.

The Ministry of Agriculture and Forestry is generally responsible for matten relating to
agricultural activities and forestry. The various agriculture related statutes (see chapter on
Agriculture) empower the Ministry to regulate and mntrol the introduction of animals and
plants and set standards for the export of agricultural crops. The Ministry promotes research
into agricultural crops, forest species, pest and diseases and conducts trials, tests pesticides and
biological controls at the Research Station at Totokoitu. Agricultural planning, Extension
Services and Quarantine are also part of the Ministry's extensive responsibilities. The Forestry
programme established in 1986 includes introduced forest species trials on all types of soil as
part of its mandate. In the last four years, 456.4 hectares of forests have been established on
fern land. The programme also focuses on conservation of indigenous species as well as on
production forestry (Cook Islands, 1992, page 68).

The Ministry of Cultural Development was established in 1990 by the Ministry of Culural
Development Act. The functions of the Ministry includes the preservation of cultural heritage,
the development of cultural art forms and where appropriate, presentation of the varied
elements of ancient and contemporary Cook Islands art and culture. The preservation and use
of local wood and materials for the making of local artifacts are also part of the Ministry's
[unction.

The Ministry of Health includes sanitation, waste management, and monitoring the quality of
water supplies amongst its responsibilities.

In the Non-Government s€ctor. the C.ook Islands Chamber of Commerce has established an
Environmental Sub-C-ommittee to assist the Conservation Service. The waste management
sector has received particular attention.

2.9 Pmposed Envimnment Bill

During the period of this Irgal Review, a new draft Bill entitled Sustainable Development
Environment Bill 1992 was under discussion. This Bill has now been revised and renamed the
Environment Bill 1992. Similar to the 19{36187 Coruewation Act, the new Bill establishes the
Agenry for the Environment as a body corporate which will be composed of an Environment
Council and an Environment Sewice (s 5). The functions of the Agency have been broadened to
include more specific matters such as the management and control of endangered species; the
prohibition of trade in wildlife and the protection and preservation of sites of national historic
and archaeological significance. The functions of the Environment Council have been
strengthened to include the coordination of environmental policies and programmes and to
advise the Minister responsible for the environment on these matters.

2.10 Environmental Impact Assessment (EIA)

Part II of the Bill makes provision for Environmental Impact Assessments (EIfu) to deter
projects being carried out without proper attention being given to the environment. This
provision was not included in the 19ffi187 Corceruation Act. As the Environment BiJl makes
provision for the Crown to be bound, every application for a project permit (government or
private) must be submitted to the Agenry for the Environment for an Environmental Impact
Assessment. Section 3l of the Bill sets out the procedure for Environmental Impact
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Assessments. Environmentallmpact Assessment is essentially canied out to evaluate the actual,
cumulative and potential impacts a particular project has on the environment. The nature and
magnitude of the impact varies with each project. Special attention must therefore first be given
to environmental factors before permission is granted to implement the project.

The establishment of National Park and Reserves (Part III) and the issue of Environmenr
Notices (Part w) are also provided for in the revised Environment Bill.

2.ll Management Plsns

Part V provides the details and the scope for the preparation of Management Plans for:

- wildlife, endangered species and their habitats;

- national parks;

- reserves;

- C-ook [slands water and water resources:

- foreshore areas;

- forests:

- soil erosion:

- pollution and waste;

- any other matter relating to the environment which, in the opinion of the
Director, will benefit from a management plan.

The D_irector is required to issue a public notice after a draft management plan is prepared to
allow for representations to be made by any interested party. The Minister for the Enviionment
is given power to amend, alter or vary the draft management plan before submitting it to
Cabinet for adoption. Cabinet may approve the draft management plan or refer the plan back
fior revision. Once a Plan is adopted, it willcome into force by Order in Executive Council.

The Bill also makes provision for Island Environment Management Plans (s a2). The Director
may prepare draft management plans in respect of any particular island and, with the consent of
the Island Council and the Aronga Mana, prepare draft plans for the protection, conservation,
management and control of any aspect of the environment. The involvement of the kland
C.ouncils and the Aronga Mana in the management plans of any of the island environments is
the key to the success of island management plans, as Island Councils are composed of
representatives from the various parts of the island. The representatives would be in a position
to initiate mnsultation with the people and monitor the implementation of any approved
management plan.

2,L2 Foreshore

The designation of the nforeshoren in Part [V of the Swtainable Development Environment Bill
(now in Part V of the revised Environment Bill) came under discussion during a public
Environment Seminar on March 27 1992 in Rarotonga. The discussions over the area to be
designated as nforeshore" highlighted the concerns felt by landowners over the'encroachment"
of the C.onservation Service (now changed in the revised Environment Bill to Agency for the
Environment) in an area regarded as essentially private properg. In section 40(11) of the
revised Bill the designation of "foreshoren draws attention to the fact that there has been an
increase over the last decade in the pace and extent of development of residential houses and
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tourist accommodation and other facilities (e.g. restaurants) on the foreshore. There is
increasing evidence of foreshore decay as a result of these developmens.

The ^lusrarnable Environment Development Bill has received public comment and further
comments from the FAO and the SPREP/RETA Le,gal Consultans. The FAO kgal
Consultant has made useful and ercensive written recommendations in her Report on Legislation
for Conservation ard Restoration in Land Ilse. The Bill is comprehensive and fundamentally
sound and with some amendments and additions should become one of the most important
pieces of environmental protection legislation in the Cook Islands.

2.13 Conclusion

The C,onsewation Service (Agency for the Environment) cunently undertakes a wide range of
environmental responsibilities, sets its own standards and attempts to enforce them. If the
proposed Environment Bill is adopted, the responsibilities of the Agency will be even greater.
This logically envisages the type of Agency which has the capability to undertake environmental
measures such as Environmental Impact Assessments, pollution monitoring control, soil
consewation, water protection, protected area management, wildlife protection and mntrol etc.,
and to have expertise and resources to undertake all these tasks. The Agency currently lacks the
required technical expertise and the financial resources to undertake some of these tasks. The
Agency is given an enormous range of duties but with no real standing of influence with those
Ministries and Departments which have some legalsectoral responsibilities for the environment.
Cunent areas of overlapping responsibilities need to be identified and defined and it is
suggssted that a thorough assessment be made to eliminate the confusion of overlapping
responsibilities (see Recammendation 2).

The creation of the Agenry as a corporate body requires special attention. As a corporate body,
the Government underwrites its resources but the Agency, accountable for its activities, is in an
extremely vulnerable position as it can be sued for actions taken and presumably also for advice
given. The resulting consequenc€s flowing from legal actions taken against the Agency could
have disastrous results and undermine is work in the community. The work of the Agency could
also be greatly inhibited by the possibility of being sued for its actions. There are suggestions,
expressed in the Caok Islands Slate of the Environment Report 1992 (page 85), that the Agency
should find ways to obtain other financial resources. It propose.s an environmental tax charge on
tourist accommodation and culture tours but these would only partially solve the Agency's needs
for financial resources. The suggestion in the Report (page 85) to engage a corporate funding
planner to assist in this regard is supported (see Recommendation 3).

The location of the Agency also requires consideration. The importance and current high
interest placed on the environment and the range of environmental problems identified in the
1992 Cook Islands State of the Envtonment Reporr indicate that the proposed Environment
C-ouncil and Agency under the new Bill will bear the substantial responsibilities for the
furtherance of the national environmental agenda. Closer ties with direct responsibilities to the
Office of the Prime Minister or the Central Planning Office is recommended. An independent
ass€ssment of the institutional structure of the Agenry is also recommended (see
Recommendatlon 4).

2,14 RecrmmendationsforChapterT\vo

It is recommended that:

1. further training in such areas as Environmental Impact fusessment, pollution
monitoring, soil conservation, protected area management, wildlife protection and
control be considered for members of the C.onservation Service (Agency) to develop
their expertise in these matters;
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3.

4.

consultation be carried out on a regular basis where environmental responsibilities are
fragmented between line Ministries and the Conservation Service (Age-ncy) to sort out
areas that are likely to cause mnfusion;

the engagement of a corporate planner be considered to assist the Conservation Service
(Agency) in finding wayr to obtain funds to implement its variors programmes;

an independent assessment be made of the institutional structure of the C-onservation
Service (Agency) grd to investigate ya)rs in which the Conservation Service (Agency)
mul{ be supported by, and be more closely linked to, the Office of the Prime Minister 6i
the Crntral Planning OfEce.
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CHAPTER THREE

I"AND TENURE

3.1 Relevant Legisletion

Cde of Civil Procedure of the High Court 1981
Cook Islands Act 1915
Cook Islands AmendmentAct 1946; 1952 & 1954
Land (Facilitation of Dealings)Act 1970
Leases Restrbtiors Act 1976
Legislative Assembty paper No. 28 on Maori Ctutoms
Moaralcnu Vesting Act I 965
Rarotonga Motus hohibition of Leases Act I88I-82
ShortTerm Crop LeasesAct 1966

3.2 Introduction

The emotions which characterise the debates over land matten in Pacific Islands muntries make
land use planning a challenging issue. I-aws relating to land are often the most difficult to
implement. Managing land for multiple use and in accordance with the principles of
conservation and sustainable development must take cognisance of the intricate weave of
custom, law and practice in relation to land.

A brief account of the land tenure s)6tem is provided in this Review to serve as a background to
those laws (e.g. protected area legislation, land use laws) that rely on the land tenure s)6tem.
Professor Ron Crocombe has written extensively on the land tenure s)6tems in the Pacific
including the Cook Islands. His and other writings have been used to guide this chapter, as well
as consultations with C-ook Islanden involved with this topic. Further detail may be obtained
from the publications listed in the reference at the end of this chapter.

Tenures are human-made and shaped both by external forces and the society they serve. In his
article'The C-ook Islands, Fragmentation and Emigration'(Crocombe, 1987, page 59; see also
Crocombe, 19'64), Crocombe describes the main landholding units throughout the Cook Islands
during the pre-contact period as localised, patrilineal descent groups. In the southern high
islands, three levels of chieftainship were recognised - the Ariki, Mataiapo and Rangatira but
only one or two levels in the small atolls of the north. Rarotonga, before the coming of
Europeans, had the most elaborate hierarchy of landholding. Atiu, Mauke and Mitiaro had
tenure systems broadly similar to that of Rarotonga. I-and tenure in Mangaia was determined by
the fortunes of war between the major social units. In Aitutaki, the sptem appears to have been
based on several chiefly structures which were in some respecs similar to those found on the
northern atoll of Tongareva.

The atolls of Manihiki and Rakahanga were inhabited by a population of common origin and
there was considerable movement from one to the other, as dictated by food supplies. The small
population, ample resources and mmmon descent may explain the relative lack of conflict over
land. On Pukapuka, the villagen had a greater role in land administration and matrilineal
descent groups had certain responsibilities in relation to land (though less important than
patrilineal ones). Palmerston was uninhabited at the time of European contact and was
subsequently populated by an Englishman and his three wives from Tongareva, leading to the
evolution of a unique and complex system of land tenure shaped by the environmental
mnstraints of a small, multi-islet atoll, the demographic needs of three clans (descended from
the three wives), some English and Polynesian principles (from the founding parents),
subsistence and market forces, and the requirements of distant governments (Crocombe and
Marsters, 1987).

One of the characteristics of the islands in the Northern Group is the large lagoons.
Traditionally, rights were claimed over both land and lagoon areas. This changed with the legal
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incorporation of the Cook Islands within the boundaries of New Zealand, whereby all land
below high.water mark was declared Crown land. Traditional claims remained unspoken and
recognised ! Yllnng degrees, generally more in the atolls than in the high islands, reflecting the
geographical differences between the Northern and Southern Groups. In heavily popul-ated
Rarotonga, the customary rights to lagoons are now of minimal significance. Ih'thi other
Southern Group. islands they are of minor_significance, but in the atols of growing importance
especially now that the cultivation of artificial pearls is becoming an impJrtant Ind iucrative
industry.

The introduction of Christianity, the annexation of the Cook Islands by the New Tsaland
Government in 1901, emigration of Cook Islanders and the decline of thb population due to
9if."t1, brought changes to the tegure s'6tem in a number of wa1r. Womenbecame eligible to
hold.chiefly titles and- the powers of high chiefs over land increased greatly for a time last lentury
in all the larger.islands except Aitutaki Increased mobility led to inliviAirals holding land righs
over a much wider area and to.land rights being acquired by women with increased frequency.
Some land was leased by chiefs to Europeans but permanent alienation was proiriUitel
(Crocombe and Marsten, 1987, page 60).

33 Customary Rights to l-and

In the Federal Parliament of the C.ook Islands on 3 August 1894, rhe Ui Ariki explained the
position with regard to land as follows:

The land belongs to the tribe; but its use is with the family that occupy that land-
The family consists of all the children who have a common ancestor, together
with the adopted children and all the descendants who have not entered-other
tribes.

At least that is the record in English. The Ariki spoke in their language and no record of that
remains. So it is only a loose and general summary, with the actualbperation of the sptem still
in dispute.

The lands of the tribe are distributed by the head of the family who is the Ariki or a Mataiapo to
the various descent groups who were called Ngati. The Ngati included everyone with clos6 and
recognised blood connections.

In 1901, a l-and C-ourt was established along the lines of the New Zealand Maori L:nd Court. Its
first aim was to make "idle" land available to European settters and secondly, to increase
production from la-nds used,bl islanders by individualising titles thereby'freeing' the commoners
from the control of the chiefs. The first goal was soon abandoned as few European settlers were
attracted. The second goal has been implicit in the court's work ever since and has been the
major cause of the decline of the chiefly authority.

lh_e kgislative_Assemb_ly_ lupgt Number 28 on Maori Customs Approved by the House of Ariki
1970 describes in Part III the Maori Custom regarding land. Thd iaper deicribes the Ariki, Ui
Mataiapo and Ui Ran_g_atira as blood relatives who have rights tolanA wittrin the family circle.
The common people (Unga) are not land ownen but live on the lands under the directioir of the
Ariki, Mataiapo and Rangatira. That, however, was an Ariki perspective and is not supported by
the evidence or the legislation. The government did not accept the views expressed in that
Paper.

In Rarotonga, the three tribe.s, Takitumu, Te-au-o-Tonga and Pu-ai-kura had full control of land
within their own boundaries. In Aitutaki, the four Arikis were over-lapping and each Ariki had
an interest in certain lands within the general area of others. In Ngaputoru 1Atiu, Mauke, and
Mitiaro) also, land of various kin groups were inter-digitated.
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3.4 Categories of Lgnd under thefuk IdandAd 1915

T}ne Cook Island Act 1915 apportions land into three major parts:

(a) Crown land

(b) Customary land; and

(c) Freehold

3.4.1 Crown [-and

All land in the Cook Islands is vested in Her Majesty except for those lands which were vested in
persons before the commencement of the Cook Islandc Act or any Crown land which had vested
in any penion for an estate in fee simple (an'Estate in fee simple" means that the land is free
from any restrictions and the title is absolute and the land can be inherited by heirs whether male
or female.): s 354.

There are two exceptions to section 354 namely:

- the Island o[ Nassau is vested in the nnatives of Pukapuka (s 7 of the Cook Island
Amendment Act 1952); and

- the island of Palmerston in the "native inhabitants" (s 2 of the Cook Islands
Amendmenl Act 1954), exc€pt that 10 acres may be taken by the Crown for public
facilities on Palmenton.

Crown land is nominally controlled by the Queen's Representative on behalf of Her Majesty (s
363) and he or she is empowered under section 355(1) to grant Crown land in fee simple or to
grant leases, licences, easements or any other limited estate; or rights or interest in Crown land (s
355(1)). The land may also be reserved for a public purpose. Where this is done, no grant can
be made over the same piece of land (s 355(2)). The land may at any time be de-reserved by a
warrant issued by the Queen's Representative (s 361).

"Public purpose" is defined in s 364 of the Act to include:

naval and military defence, education, public health, pearl and other fisheries,
public buildings, wharves, jetties, harbours, prisons, water supply, sites for
townships, public recreation, the burial of the dead, all purposes for which money
is appropriated by Parliament...and all lawful purposes and functions of the
Government of the Cook Islands and also includes any housing purpose...

The Queen's Representative may take any land in the Cook Islands for any public purpose (ss
356 and 357) and anyone who has a right, title, estate or interest which is extinguished or
divested by the taking is entitled to compensation from the Crown (s 359). However, if the land
taken is Native Customary land, the Land Court, on the requisition of the High Court, must
investigate the customary title and determine by order the persons entitled and the relative
interests of those persons. The High Court will assess and award compensation accordingly (s
3se).

Crown land which is found to be no longer required for a public purpose may be vested in
private persons. For example, the MoruraluuVestingAct 1965 (1165) was passed to enable the
island known as Moturakau, in the Aitutaki lagoon, which had been used as a leper station, to
vest in persons found by the I-and C.ourt to be entitled. Moturakau was no longer required for a
public health purpose upon the closure of the station. The Act also declared that the land
should revert to customary land and to be held by persons entitled and their descendants
acmrding to native custom and usage (s 2).
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Any Crgwn land held under lease or being subject to any right, title or interest may, on a warrant
issued. by the Queen's Representative, be resumed for a public purpose, and-mmpensation
payable to those affected (s 360). No Crown grant, Crown lease or other alienation or
disposition of land by the Crown can be questioned, invalidated or affected by the facr that
native customary title to that land has not been extinguished (s 418).

3.4.2 Customary Ilnd

The term customary land is used to describe both native land and native customary land. These
words are sometime used interchangeably.

Part )flI of the Cook Islands Act 1915 provides for customary land. Customary land may be
declared as Crown land if the Queen's Representative is satiified that the lani is free from
native customary title, (because the title has been extinguished or the land has never been
subject to native ownership) (s al7).

The limis of native-custgpury land, whether judicially investigated or not, lie at the high water
mark (i.e. the line of medium high tide benreen the spring and neap tides). Any land bElow the
high water mark is Crown land (s 419).

For certain purPoses, customary land can be deemed to be Crown land. This situation arises
when recovering possession of customary land from any person in wrongful occupation. For the
Purposes of preventing any trespass or other injury, or for recovering damager for trespass or
injury in these circumstances, all such land is deemed to be crown land(s 4200)).

F: !"qO CouT (a branch of the High Court of the Cook Islands Judicial Sptem) has exclusive
jurisdiction_ to investigate the title to cnstomary or uninvesrigated land and to determine the
interests of owners but it is within the jurisdiction of the l:nd Appellate C.ourt to determine
whether any land is customary or not (s a21). However, by virtue of Article 48 of the Cook Island
Constitution Amendment (No. 9), the l:nd Court's jurisdiction does not extend to the islands of
Mangaia, Pukapuka and Mitiaro. I-and matters in these islands are to be dealt with in
accordance with local custom unless the Aronga Mana (the traditional chiefly authority) of an
island requests the assistance of the [:nd Courr (cL aS(3)(a)(UXc)).

The [:nd Court is empowered to investigate any title to native land in accordance with ancient
cnstom and usage $ a22). However, the C-ourt does not insist on "ancient' custom- For
example,. it acceps. that women can now hold chiefly titles, and now hold equal tand rights with
men, which they did not under ancient custom. The Court also accepts bi-laterat inheritance,
which was also not acceptable under ancient custom.

The C,ourt may make one of the following Orders:

(a) Freehold Orders

After investigationand determination by the I-and Court, a Freehold Order may
be made which defines the area and the persoili entitled to the land and theii
interest in the land (s 423). The effect of the Freehold Order is to vest the land in
the names of the-persons entitled to a legal estate in fee simple in possession in
the same way as if the land was granted to those persons by th-e Crown. The land
then ceases to be customary land and becomes Native fr6ehota land (s 424). lf
two or more persons are named in the Freehold Order as entitled to land, those
pgryory hold the land as tenants in mmmon in shares expressed in the Order (s
425). In practice, in most cases, large numbers of people hold rights in common
to a single plot of land.
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(b) Ariki I-and:

Where any land belongs to an Ariki or Native Chief by operation of native
custom, the land Court in making a freehold order must declare accordingly and
the land must vest in fee simple in the Ariki or Native Chief and successors in
office as if they were a corporation sole (s 426).

The Code of Civil Procedure of the High Court 1981 ses out the procedures to be followed
whe-n application is made for orden to be issued by the L:nd C-ourt- 

-A 
brief description here is

rryeful as it emphasises the complexities of customary tenure and describes furthei the ways in
which land can be held.

3.5 Application for investigation of title

(i) Any person claiming to have an interest in customary land may apply to the Court to
have the title to such land determined (s 3al). The submission of a survey plan is
m-andatory with every application. The C.ourt may also direct that all claims likely to
affect the order sought must be made in writing within a time specified by the C-ourt. No
c_laims or applications will be admitted after the time specified exc€pt by leave of the
C-ourt and subject to terms and conditions the Court may impose (s 3 a). Information
required before the hearing could include the material grounds for the claim, the
boundaries of the land, the genealogical tables, the names and approximate locations of
cultivations, settlements, places of historic interest and any signs of occupation (s 345).
The Cnurt may also, during any stage of the proceedings, direct the applicant to produce
a list of the names and addresses of all persons admitted by him or her as claiming and
entitled with him or her to the land. Every name determined by the Court to be included
in lny Order mr:rst be signed by the presiding Judge which cannot later be altered except
by leave of the Court (s 3a6).

Other applications that can be determined by the I-and Court include:

(ii) applications to determine Relative Interest. A penon who has interest in any land may
apply to the court for the determinarion of relative interesrs (s 3af.

(iii)

(i")

(v)

("i)

application for Partition. Such an application must be accompanied by a plan showing
the applicant's proposed partition of the land (s 348).

application for an Exchange Order. The C.ourt may make such an Order if the
agreement is signed by both parties (s 349).

application for Succession. Any person claiming an interest in the estate or lands of a
deceased person may make application to the C-ourt for an order for succession. Such an
application must be accompanied by a memorandum of the applicant's geneaologr
shorving the relationship and right of the applicant and the deceased penon to the lanOs
included in the application (s 350).

{Pplication for an Order of C-onfirmation. An application made for an Order of
Confirmation for any alienation of land must be lodged together with the instrument of
alienation (s 351).

Other Chsnges to the Land Tenurc System3.6

Freehold land can be held by individuals in the following wap:

(i) through the leasehold sptem:

As the sale of land is prohibited, the only transfer permitted (apart from inheritance) is
by lease and occupation rights. leaseholding was formally introduced in 1891 to enable
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a-few luropeans and Chinese to obtain secure tenure to business pr6mises and small
plantations but the area leased has alwap been very small (Crocombe and Marsters,
19-87, plge &). Iraseholding between Cook Islanders was virtually unknown until the
1960s, though customary permission to occupy land in return for a usually unspecified
gift was widespread. Aflgrself-government in 1965, the then ruling Cook Islanils Party
proposed. to legisla.te to distinguish rights between 'ownenhip" of the land and ownenhip
gf t!9 thingp growing on the land. A Shon Term Crop Leaie Act was passed in l!)66 ai
the 'first trial towards changes in land tenure" in order to protect use* witn land from
the many non-users with an equal legal right to the same land.

Under the Short Term Crop Lease Act, a landowner who wanted to plaht land in which he
or she. had some right could obtain the signatures of the majority of resident co{wners,
deposit the form with the Registrar of the l-and Court and thereon automatically be
guaranteed fifteen months undisturbed occupation. This was long enough for a cash
crop on farmed land to mature but not long enough to recoup one'I investirent if heavy
secondary growth had to be cleared. In 1lb7 the period of lease was lengthened to fivi
years.

Tlte Leases Restrictionslcr passed in 1976 required all leases, sub-leases and assignments
to be approyed- by a l:ases Approval Committee G 3(3)). This introduced a 

-political
element in the leasing process. kases and sub-leases under the Leases Restrictbrc Act
do not include- any lease under the Short Term Crop Leases Act 1966 or any lease under
five years (including the rigtrt of renewal) (s 2). In addition, resolutions passed at any
m^eetings of any owners to lease any land under the Land (Facilitation of'Dealinp) Ait
1970 required the approval of the kases Approval Committee beforb confiriration
could be given-by the I-and Court G 3(4)). Irases or subleases for less than five years
are. exempted from this requirement. The Land (Facilitation of Dealings) Aci was
designed to overcome the problems of unutilised land of absentee landowners and
provided the opportunity for landowners to lease land to others.

l,easing restrictions also extended to certain areas of land. For example, the Rarotonga
Morus Proh.ibition of Leases Act 1981- 82 (2llL98l-82) prohibited the ieasing of any laid
9n.any of_the motus of Rarotonga as set out in the Schedule to the Act (s 2). The areas
include Motutapu, Oneroa, Koromiri and Taakoka.

through Occupation Rights:

In 1946, a scheme was introduced to permit land-holding groups to allot to one or more
individual co-owners, exclusive rights of occupation to pariicular portions of the lands in

thjch he or she. (or they) held 
-riglrts, 

in order to plant long teim crops. Occupation
righu were als_o later extended for housing and agricultural purposes such as ths citrus
schemes (6). Occupation rights obtained through an agreement by the landowners must
be registered with the I-and C,ourt.

Section 50 of the Cook Islands Amendment Act 1946 provides that in cases where the
I-and C.ourt is satisfied that the wish of the majority ol the owners of any native land,
being that land- or any part of it, should be occupied by named persons (being natives or
descendants of natives_), an order Tqy Ue made granting the right of oicupation of the
land to those persons for periods of time and on such terms and conditions as the Court
thinks fit. Anyone occupying the land under a C-ourt Order is deemed to be the owner of
the land under native custom and no further Order can be made bv the Court without
the consent of persons to whom the right of occupation has been granted.

The conditions and rights attached to Occupation Rights include:

each householder must pay a peppercorn rent in each year as an 'atinga'
(tribute) for the land;
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- so long as the descendants or near relations of the occupier are alive they are
deemed to be absolute owners of the house and the land. If the family dies out,
the Ariki of the District or his representative may apply to the Court to replac€
the occupier;

- the occupier may sell or lease his or her rights acquired in the section of land (i.e.
his/her own life interest only) and any rent received is the property of the
occupier;

- any owner of the house may purchase the soil on which his or her house is built
and become the absolute owner provided such arrangements are made with the
Court's consent;

I-and areas under Occuption Rights are usually quite small, in most cases covering an
area of about 714 acre (0.10 ha). Some increase in population is expected, particularly
in Rarotonga, with the down-turn o[ the economy in New 7*aland and Australia. A
large number of landownen returning home could result in an increase in the number of
claimants to sections of land with individual occupation rights.

In 1985 the l-and Court attempted to solve the problem of idle' lands resulting from
occupation rights granted to absentee landowners, by deciding not to entertain any
application for occupation rights from landowners residing outside the Cook Islands at
the time the I-and Court is in session. More stringent rules were established for out of
country aplications, and these applications could not be considered unless specific
details were given on the intention of the applicant's return to reside in the Cook
Islands. These details enabled the Court to decide whether the outside applicant had a
stronger claim over those who live permanantly in the Cook Islands.

Orginally, occupation righs could only be cancelled by the L:nd C-ourt if the land had
not been occupied for 10 years, but to deal with the problem of "idle" lands, the C,ourt
has reduced this period to five years and an occupation right will automatically lapse if
the applicant/ occupier has not commenced building within five years or within a further
two years extension.

A Long Occupation Right (Vested Order) may be made by the Court if any person has
lived on Crown land or Customary land without any right for 20 years or more. Such
p_ersons can apply to the [-and Court for a right to occupy the same land indefinitely.
Yh"n such right is granted, this is referred to as a long Occupation Right or Vested
Order (C.ook Islands 1988, page 20; see also Land Tenure in the Atolls 1987, Part 5).
Vesting Orden vest rights of landowners in customary land in individuals, thus enabling a
member of the family group to obtain a piece of land for personal use.

The leasing of land is becoming a more popular method to deal with land use. But the
lands that remain unused because of multiple ownership problems and absentee
landowners are still significant. fu the number of co-owners increase, the land
entitlements decrease with each generation until it eventually becomes impossible to
deal with sections of land because of the intricacies of tenure.

A paper entitled "Maori culture approved by the Koutu-Nui and supported in most parts
by the House of Arikis in 1977' proposed guidelines and amendments to the Cook
Islands Act /9/5 with respect to land. The paper prepared by the secondary level chiefs
reaffirmed the principles of customary rights to land through the following
recommendations made bv the House of Arikis:

that any land law which is repugnant to Maori custom should be amended or
revoked:
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- that the 
-only 

qualiFrcation to land ownenhip must be by a blood right to the
sourc€ of the land which is the mmmon ancestor or the ancestral land-owner. It
is recommended that any person who may succeed to land must trace him or
herself not only to the persons he or she is succeeding to but also to the common
ancestral land owners; and

- that land matteN must be looked at from two aspects, namely:-

(a) Ornenhip - the qualification should be by blood right to the ancestral
landowneq and

(b) Occupation - the qualification should be long usage of land.

They did not define, however, what constituted Maori custom, a matter which is subject
to many different interpretations, and has never been resolved.

3.7 C.onclusion

Jhe {gvglgpment and intervention of statutes, the granting of occupation rights and leases as
described in this chapter. are among the factors changing and shaping the land tenure s),stem.
The disadvantages associated with land lying "idle' through absenleeism or dispute within the
coTTY.nlty of owners, the granting of leases to individuals over portions of customary land and
multiplicity of right-holdin-g through bi-lateral inheritance, are among the factors chinging the
character and scope of traditional authority over land. To extrapolateTrom these generilisa'lions
would require a complicated exploration of land tenure which is beyond thJscope of this
Reviews.
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C}IAPTER FOUR

PHYSICAL PI,ANNING AND ASSESSMENT

4.1 Relevant Legislation

Airpons and Airyon Authoritics A ct I 9 ffi -69
Buiding Controls ard Standards Act 199 I
Building Controls and Standards Regulatiorzs 199 1
Corueruation A ct I 9 86 / 87
Cook Islands Act 1915
Cmk Islands State of the Environment Report 1992
Land Use Act 1969
National BuMing Cde

4.2 Introduction

In the Cook Islands where land is limited and land adjudications plentiful, the difficult task of
administering and enforcing any physical planning laws is foremost among current natural
resource issues. The current Land Use Act 1969 lies dormant and unenforceable and is an
indication of the significance of this issue. The Land Use Act is old law and developing alongside
it is a relatively new and fast growing body of law intended to protect and conserve the
environment. The merging of past and present laws is changing the basis of land use planning
with users facing new restrictions on their land use activities.

The responsibilities for land use planning is shared by several authorities - the Central
Government to exercise its powers under the 1915 Cook Islands Act to take land for public
Purposes; the Justice Department under the Land Use Act 1969; the Land Court Division of the
High C-ourt and the Department of Survep. There is no I-ocal Government Council established
as yet in Rarotonga although a Rarotonga Local Govemmenr,4ct was passed on26 June 1988.
There is no specific department dealing with land use planning and there are no known national
land use planning policies.

43 Statutory Backgmund

\\e Land Use Act 1969 (101L969) administered by the Ministry for Justice is the principal Act
dealing with physical planning. Although the Act has been dormant for a number of years
because of the effect it could have on the present s)6tem of land holdings, it is still useful to
record the main features of the Act.

The Act establishes a land Use Board consisting of five members, one of whom is the Chief
Judge of the Land Court who is also the Chairpenon (s 9). The function of the Board is to hear
and determine submissions from any occupier, persons or groups with respect to:

- any zoning or proposed zoning ordeq

- application by an occupier for permission to deviate from a zoning order;

- any application concerning the use of land or zoning or other order G 10(1)).

The Board may also make recommendations to the Minister of Justice to establish any zone or
class of zones, the conditions to be attached, and the alteration or rescission of any zoning order
(s l0(2)). The Act gives the Board "all the powers necessary to carry out its functions under this
Act...'(s 11).
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Zoning

Tnning is the regulation of land according to its nature or uses. It is an administrative allocation
of land use which permits only certain uses in some areas, thrs allowing the community as a
whole to be developed in an orderly manner. Tnning provisions must be reasonably necessary
for reasons of pub_lic health, sa[ety and general welfbre of the mmmunity. Sin-ce zoninf
regulates and restricts the use of land, it inevitably affecs the rights of landowners, and thE
question arise as to whether the general welfare of the public is mnsidered as paramount and
superceding private -righE. The Government's power to regulate zoning is-subject to the
constitutional limitations for compensation to be paid to landbwners for the loss 6f property
rights (s 7).

Under the Land Use Act 1969, a zone or zones for land use may be established in any island in
the C-ook Islands by the Queen's, Representative by Executive Order in C-ouncil (s 3). Once a
zoning order is made, the use of land within the zone created will be in accordince *itn the
provisions of the zoning order. The order will not in any way be deemed an acquisition by the
CI9* of any right or interest in the land affected (s a). Tniingorders may pro'nide for the use
of land in any one or more of the following aspecr.s:-

(a) the use of land primarily for public recreation and enjoyment;

(b) the use of land primarily for tourist accommodation;

(c) the use of land primarily for residential purposes;

(d) the use of land primarily for industrial purposes;

(e) the use of land primarily for commercial purposes;

(f) the use of land primarily for agricultural purposes;

(g) the use of land primarily for public work including roads (s 5(l )).

Any ?ning or{e1 m.ay. also include provision for any use incidental or subsidiary to the primary
uses designated (s 5(2)).

pnce a zoning order is made with respect to any land, the occupier may continue to use the land
in the same mannera as the land was used at the date of th-e zoning order, but he or she is
prohibited from making-any permane_nt improvement or alteration to the land or any building
except in accordance with the terms of the zoning orden and with the prior consent of ihe Boari
(s 6). A person could be guilty of an offence and liable, on convictibn, to a maximum fine of
$100 for failure to comply with a znningorder. A further maximum fine of $20 per day for each
day the offence continues can be imposed (s 8).

If at. any time while a zoning order is in force,_ the occupier uses the land contrary to the
provisions of the order and ceases to use the land for a period of 12 months, the occupiei will not
be permitted toresume the "non-conforming usen of the land without first obtaining the consent
of the Board. The occupier may make application to the Board to continue to usE the land in
the same manner as before the issue of the zoning order. If the Board refuses the application,
the occupier is-entitled to request the Crown to take over the land and to pay compdrisation in
accordance with the provisions of section 357 of the Cook Islands Act lgIS 67i.
The Actimposes on the Board the following matters to be taken into account when considering
any application:

the interests of the public generally, which shall be the paramount
mnsideration:

(a)
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(b) the needs of an island or part of an island in relation to the use of the
land concerning which the application or matter arises;

(c) any hardship imposed on any occupier or other person affected by the
determination of the Board'(s 13).

The Board may also conduct any hearingp in public or otherwise as it deems fit (s 11).

Only one Taning Order has been made since the Act came into force. In 1973, an order was
made to zone an area for public recreation and enjoyment, but the Order was revoked in 1983
under the Revuation of Tnning Order (No. I )1973), 1983.

T\e FAO Interim Report to the Govemment of the Cook Islands on Irgislation for Conservation
and the Restoration in tand Use .dated August 1991 encourages the involvement of the
community in the gradual introduction of planning and zoning for Rarotonga (page 3).

4.5 EnvironmentallmpactAssessment

There is no requirement under the Land Use Act for an Environmental Impact Assessment
(EIA) to be carried out with respect to any project (see Recommendation 5). Environmental
Impact Assessment is carried out to identifu the possible environmental impacts a project is
likely to have at the project site, surroundings, natural resources and on the human environment,
where applicable. Environmental Impact Assessments is usually carried out at the project
formulation stage. The Authority reviewing a project application may approve the project,
reject it on the grounds of adverse environmental impacts the project is likely to have or call for
more information to be satisfied that the project is unlikely to cause significant adverse impacts
on the environment. Environmental Impact Assessments usually apply to projects within the
public and private sector.

Cook Islands is a member of South Pacific Regional Environment Programme (SPREP) which
enables the Consewation Service (Agency) to draw assistance from this organisation for outside
experts to undertake Environmental Impact Assessments when necessary. An Environmental
Impact Assessment undertaken on the C-ook Islands Government Sheraton project in 1991 by an
outside expert is an example of this assistance.

'I\e Cook Islands State of the Environment Report states (page 7l ) that a recent evaluation made
on the draft Tourism Master Plan strongly highlights the need for evaluating projects in terms of
their potential social and ecological effects and that the lack of evaluation is perhaps the greatest
single factor acting against the interests of sustainable development in the C-ook Islands. Under
the current FAO Soil Conservation Project, a draft of Environmental Impact Assessment
guidelines has been prepared for the Conservation Service based on the initial Environmental
Impact Assessment provisions proposed for the 19f36187 draft Conseruation Act.

4.6 Planning and Building Contml

Planning mntrol is dependent on the definition of development. Whether buildings are included
in this definition in the Cook Islands is difficult to determine as neither the Building Controls and
Standards Act 1991 nor the Land Use Act 1969 define the term. The erection of buildings on any
land changes the use and the phpical characteristics of the land. In the Cook Islands, a permit is
required to erect a building under the Building Controls and Standards Act 1991. For the
purposes of the Act, the word 'building' includes any temporary or perrnanent structure in the
ordinary and natural meaning of that word...(s 3). fui application for a building permit is not
part of the phpical planning process under the Land Use Act as such applications are submitted
to the Ministry of Works for approval.

No one is permitted to erect any building without first obtaining a building permit from the
Building C-ontroller unless the building is exempted by regulations made under the Act (12(1)).
Under the BuiHing Controls and Standards Regulatioru 1991 a building permit is not required for
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the erection of a number of structures such as temporary construction work for building
maintenance; scaffolding; and for traditional Cook Island Maori buildings such as kikau houses-,
limited to an area of 25 square meters and using traditional materials and methods of
construction (rule 5(1 )).

A building permit will be issued if the Building Controller is satisfied with all the documents
submitted and that the proposed building complies with the requirements of the National
Building Code. As the C-ook Islands is often threatened by cyclones, the promulgation of the
National Building Code and the Buildkgs Control and Standards Act have made substantive
improvements to the standards of buildings.

There is no reference made in the current building laws to the preservation of buildingp of
special_ architectural or historic interest. There are a number of buildingB which require
particular attention, such as ecclesiastical buildings and ancient monuments that are of spiriat
interest and form part of Cook Islands' national heritage. It is suggested that some
consideration be given to the preservation of such buildings and monuments in the current
building and land use planning legislation (see Recommendation 6).

4.7 Controls over the Littoral Zone

All foreshores and soil under the water are owned by the Crown. Section 419 Cook Islands Act
/9/5 explains the Crown's position as follows:

Native customary title whether judicially investigated or not, shall not extend or
be deemed to have extended to any land below the line of high-water mark, and
all such land, except so far as it may have been granted by the Crown in fee
simple before the commencement of this Act, is hereby declared to be Crown
land.

The term "high-water markn means the line of median high tide between the spring and neap
tides (s 419(2)).

The 1986/87 Corcervation Act makes provision for the protection of the foreshore. Sections 33
and 34 prohibit the removal of any silt, sand, gravel, cobble, boulders or coral from the foreshore
and coastal waters without the prior consent in writing of the C.onservation Council. fut
exception will be made if the Council is of the opinion that the removal will result in the
restoration or preservation of the natural configuration and features of the foreshore or the
natural flow of the water. A1y excavation, clearing, paving or dredging or any activity which
could result in the alteration of the natural configuration o[ the foreshore or coaital areai is also
prohibited-unless prior approval is obtained from the Council. The placing of any fill or material
of any kind on the foreshore and coastal areas or the construction or erection of any structure in
those areas are also prohibited unless prior approval is obtained.

The Director of C.onservation may take action against anyone contravening sections 33 and 34
ald order the penon to take any remedial action considered necessary. If the person refuses,
the Director is under aduty to take any remedial action (s 35). A penairy of up t6 $5,000 can be
lgPosed on anyon€ who commits an offence under these sections and in addition, the High
Court may order the offender to restore the damage done or require the offender to pay tf,e
C-onservation Service the expenses incurred by the Service to restore the damage (s 36).

4.8 Other Lsws

This chapter would not be complete without making some reference to other laws that deal with
special problems associated with phpical planning and land use.
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4.9 Subdivision of land

\\e Cook Islards Act /9/5 makes provision for the partition of land. Section 429 gives the I-and
Coyt! exclusive jurisdiction to partition native freehold land. But the jurisdiction ii discretionary
and the Court muld refuse to partition land if it is not in the public interest or in the interest oi
the owners or other persons who have an interest in the land. I:nd may be partitioned either
into parcels to be held by single owners, or into parcels to be held by a number of ownen as
tenants in mmmon (s a32). Section 433 imposes a duty on the C,ourt toexercise ia jurisdiction in
such a way so as to avoid subdivisions that are too small to be suitable for separate ownership or
occupation.

4.10 Resenetions

The Queen's Representative may by warrant set apart and resewe any native land, whether
freehold or customaly, for the purposes of a burial ground, fishing ground, village site, landing
place, place of historic or scenic interest, souroe of water supply, church site, building site,
re,creation ground, bathing place or for any other specified purpose (s rA7). Any land included
in a native reservation is inalienable (s 489).

4.U Conservation Aress

One of the important aspects of phpicat planning is that the characteristics of the surrounding
area must be taken into account in any development. In the absence of a single local planning
authority to take specific steps to safeguard the characteristics of any area and preserve buildingi
g[ tpqgjul architectural or historic interest in any proposed development, rhg Coruervation AZt
!986/87 provides some remedy. This Act makes- provision for the establishment of National
Parks and Reserves. The details of these provisions are dealt with more fully in Chapter 11 on
Biod ivenity Conservation.

4.12 l.and for Public PurTose

Any Crown land can be set aside as a reserve for any public purpose (Cook Island Act 1915 s

156). Public purpose is defined to include any naval or military defence, education, public
health, pearl and other hsheries, public buildings, wharves, jetties, harbours, prisons, water
supply, sites for townships, public recreation, the burial of the dead and housing G 364).

4.13 Restrictions on Land Use

The Rarotonga Airport (I-and Use Restrictions) Order 1972 made pursuant to the Airpons and
Airp_ort Authoritics Act 198-69, restricts the use of land in the vicinity of the International airport
in Rarotonga (s 3). The Rarotonga Airport (Obstruction Removai; Order 1969 authorisesthe
Minister responsible to remove or alter the height or position of any land, building, pole, mast or
other structute, tre€s, shrubs, vegetation or foliage in order to obiain the necessary clearanc€s
required.

4.14 C-oncluslon

l. Theexis-ting lry's on phpical planning are inadequate to me€t the current development
needs of the Cook Islands. The Land Use Act 1969, though dormant for some years, in
gene_ral does not unduly restrict the level of land use nor does it pose a serious threat in
the future- The Act basically dictates that development be ordeily through a qatem of
zontfg and $at any building construction in a zoned area requires the pribr approval of
the Board. The_Act gives the Ministry for Justice a central role in physical planning and
establishes the Board as a planning authority. The Land Use ACt is supplemented by
other statutes described above that authorise other specific land uses and lestrictions ii
the use of land. As laws are required to keep pace with current developments, a number
of problems can be foreseen. With increases in population, residential areas, industry
and towns are likely to spread outwards. There is already some concern expressed with


