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As an international environmental lawyer for more 

than 30 years, I have played a role in helping develop 
and apply legal principles and guidelines for marine 
protected areas (their species and ecosystems), 
recently through IUCN Guidelines for Protected Areas 
Legislation (2011) and its major new section devoted to 
special legal considerations for marine protected areas 
and networks.  In recent years, I have seen a 
pronounced increase in law and policy activity to 
protect the Earth’s biodiversity and ecosystem 
functions in the face of growing degradation, loss, and 
human-generated threats.  At least two factors are 
propelling this upturn.  First, renewed cultural 
commitments loudly voiced, especially among 
indigenous peoples, to respect and protect nature in 
its own right.  Second, advances in science and 
technology have significantly improved understanding 
about the fundamental interdependences between 
human and non-human natural beings and the basic 
Earth processes critical for life.   
 
This wave of heightened concern has come full force to 
our oceans (some 70 percent of the surface of the 
planet) at a time when science is finding alarming and 
accelerating rates of deterioration, threatening basic 
ecological functions (including climate stability) and 
life support systems.  Networks of marine protected 
areas are being expanded as an essential part of 
conserving and restoring marine environments and 
biodiversity, particularly in national and coastal 
waters.  Countries are enacting or strengthening laws 
and policies in these areas.   
 
A persistent concern underlying these traditional legal 
efforts, however, and one especially appropriate for all 
Earth Days, is how to legally ensure the well-being of 
nature and the natural processes of Earth, 
independent of human use today or in the future.  
How to secure enduring respect and protection of the 

inherent values and functions of nature on which all 
human life depends, regardless of shifts in human 
politics or global change, including climate change.   
This is what the Earth Law Framework for MPAs being 
launched today is all about.  It provides a much-
needed overarching policy framework to spearhead 
dialogue and develop global and national policies to 
protect the intrinsic value of the Earth’s oceans.  It 
recognizes legally-grounded marine protected areas as 
a principal tool for ocean conservation, and in that 
context, sets out several guiding principles of legal 
importance, including that the oceans have inherent 
rights and that to safeguard MPAs and the ecological 
systems of which they are a part, MPAs need an 
independent voice by human representatives properly 
empowered in law to speak on behalf of the particular 
MPA in legal and policy matters. 
 
The time has come to recognize these legal principles, 
some of which are already being tested in countries, to 
ensure protection of our oceans’ health and 
sustainability of their natural processes.  I applaud the 
launch of the Earth Law Framework for MPAs and am 
hopeful that we will all come together to work toward 
its implementation as a framework and living 
document on oceans’ rights. 
 
 
Barbara J. Lausche, JD 
Director 
Marine Policy Institute 
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Long-standing member: IUCN World Commission on 
Environmental Law; IUCN World Commission on 
Protected Areas; International Council of 
Environmental Law 
 
The views expressed above are mine alone and do not 
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As the largest ecosystem 
on Earth, the ocean 
supports all life.  

 

The ocean produces half of the world’s oxygen, 

absorbs and sequesters one third of the carbon dioxide 
human activities emit, provides protection from 
extreme weather events, and provides a source of food 
and livelihoods. In fact, 20 percent of the human 
population depends on the ocean for their primary 
source of protein, and over seven percent rely on the 
ocean for jobs and income.1 Additionally, the ocean 
provides key medicinal components and treatments, 
such as the anticancer drug, Ara-C2 and an enzyme to 
treat asthma.3 Being near and on the ocean is proven 
to boost human mental and physical health.4 In short, 
human life and well-being depend on the ocean 
(UNEP, 2011).5 An estimated 50-80 percent of all life 
on Earth is found in the ocean.6 
 
Overfishing, climate change, and plastic pollution7 
have left the ocean in a rapid state of decline and in 
imminent danger of losing its capacity to support life.8 
Society uses marine environments 
in many ways including fishing, 
tourism, aquaculture, and energy 
production. As a result, 60 percent 
of the world’s major marine 
ecosystems are degraded or used 
unsustainably, leading to a decline 
in marine biodiversity of 49 
percent, roughly half of what it was 
50 years ago.9 
 
Marine protected areas (MPA) can 
help conserve and protect this vital 
ecosystem. We can ensure effective 
implementation by legally ensuring 
these areas prevent degradation 

beyond the point of natural restoration rather than 
continue to allow pollution and harm.  
 
The Earth Law Framework is a guideline for adopting 
a holistic and rights-based approach to marine 
protected area governance. The aim of the framework 
is to help countries establish marine protected areas 
using an Earth Law approach. With this approach 
there is balance. Our laws and forms of development 
work together, with consideration of social, cultural, 
environmental and economic issues. 
 
The framework is not intended to replace those 
guidelines already well established internationally and 
nationally, including the International Union for the 
Conservation of Nature’s ‘Guideline for Marine 
Protected Areas’ or the National Oceanic and 
Atmospheric Organization’s ‘Framework for the 
National System of Marine Protected Areas of the 
United States of America.’ Nor is it intended to 
provide in detail the various actions needed to make 
an effective MPA and the day-to-day management of 
MPAs, for the above guidelines already do so. 
Instead the framework serves as a guideline to evolve 
governance so that it incorporates a holistic and 
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rights-based approach into the designation and 
management of marine protected areas. It includes 
practical state-of-the-art guidance, with case studies 
and examples throughout, for those interested in 
strengthening marine protected area legislation. 
Those who will find this framework useful include 
policy-makers, planners and field managers, legal 
drafters, governmental and non-governmental 
stakeholders, and members of the scientific and 
academic community. 
 
Law is well known for its inability to keep pace with 
scientific developments;10 significant lag time exists 
between once a threat is determined and when a law is 
enacted and implemented. Environmental and ocean 
law and policy is no different. Management structures 
put in place 20 years ago simply cannot keep pace with 
the growing threats the ocean faces. When employed, 
the Earth Law Framework allows humans to keep pace 
with and adapt to the varying management needs and 
challenges that may occur.  
Extending the current framework by incorporating 
principles of Earth Jurisprudence will allow the ocean 
to restore and regenerate itself. In this document we 
outline the next evolution in ocean protection, with 

basic principles, approaches, and examples to 
illustrate the practicalities.  
 
We call upon governments, stakeholders, managers 
and practitioners alike to evolve the current 
framework into one that recognizes the rights of all 
species and ecosystems, and properly balances human 
life and activities equally with the wellbeing and 
capacity of the ocean. We urge governments and 
organizations to implement into concrete action the 
various international conventions and resolutions they 
have adopted on the rights of nature and holistic ocean 
management.  
 
We must protect the ocean for its own benefit, and for 
the benefit of the Earth, not just for humans, and 
recognize both the rights of future generations and 
the rights of the ocean itself. The ocean is not static 
and our laws should not be either. 
 
 

“In short, we can do better by 
listening to the sea.”  Robert 
Jay Wilder 
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OUR VISION 
A Future in which Humans and the Ocean Flourish Together 
 

The Earth Law Framework for Marine Protected Areas serves as a guideline for an implemented approach to marine 

protected area governance that allows humans to live sustainably within the ocean’s ecological limits. It calls for: 
 
A. the legal recognition of the marine protected area (the marine ecosystem and species within); 
B. the legal recognition of the rights of and values associated with the marine protected area; 
C. the appointment of guardians to represent the marine protected area’s interests, i.e. “Office of the MPA”; 
D. the right for humans to speak on behalf of the marine protected area in legal matters; 
E. the application of legal rights in the existing governance system; 
 
 
There exist Eleven Guiding Principles for the Earth Law Framework for Marine Protected Areas: 
 
1. Protected area umbrella legislation must recognize and protect the ocean’s inherent rights and intrinsic value. 
2. Protected area management must place us within the capacity of natural laws. 
3. To effectively protect and restore the ocean we must adopt a true “systems-approach;” moving beyond 

maintaining an ecosystem simply to provide services to humans and moving towards maintaining an 
ecosystem to provide for the continued functions of its constituting elements in perpetuity. 

4. Protected area legislation must prevent declaring the ocean as a “resource,” and instead aim to define the ocean 
as a legal entity with all the rights, duties and responsibilities of a legal person. 

5. Governance must aim to conserve and restore the ocean as the highest objective for management. 
6. Management must aim to achieve a ‘healthy ocean’ where the definition of healthy is informed by science and 

defined by the ocean’s own wellbeing and natural state, rather than by its utility to humans. 
7. A significant proportion of the protected area must be set aside to exist without human disturbance. 
8. Those enacting the protection process, and in particular managing offices, must be  “Guardians;” human 

representatives of the ocean itself. 
9. We have a collective responsibility and right to respect and protect the ocean, and we must be allowed to 

exercise that right. 
10. The ocean is a complex interconnection of systems and processes and the absence of concrete information 

should not prevent protective and restorative action; and the burden of proof shall be placed on those wishing to 
undertake the extractive or exploitative activity. 

11. Cetaceans play an important role in conserving the ocean and can help guide management decisions about 
conserving the ocean (see Box 2). 
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CHANGING THE LANGUAGE OF 
CONSERVATION 
 

There is a growing awareness of “the importance of 

language,” its role in determining our ethical and 
moral considerations towards nature, and how our 
perceptions and values drive conservation. 11 As Robert 
Jay Wilder noted in the late 1990s, “words and their 
meanings matter.” 12 Therefore, it is of great concern, 
that anthropocentric language dominates 
conservation, and in particular ocean law and policy. 
 
For example, the language of sustainable 
development, “represents nature as having mainly 
instrumental value ... making it impossible to 
articulate a compelling moral imperative against 
wanton species extinction.” The concept of sustainable 
development was: 

 
taken up quickly because it falls back on the 
human-centered values that we best understand, 
and thus it seems not to require us to be rigorous 
in thinking through the ethical implications for 
nature. We understand the utilitarian dimension 
of the problem; loss in biodiversity impairs the 
capacity of ecosystems to provide services for 
human benefit. But the cost for humans is the 
primary issue, not the loss of abundance and 
variety of life forms (e.g., Worm et al., 2006). 
 
There is, obviously, nothing wrong with 
conserving species for the sake of supporting 

human needs, but that is not what has happened 
and it cannot be our primary concern. The values 
of [sustainable development] paid lip service to 
“nature first.” In practice, it reinforced the idea 
that humans are above other species in their needs 
and in their rights to fulfill those needs, by using 
or overrunning nature. The reverse is 
unthinkable, quite literally, because we cannot 
comprehend the nature of the values that would 
prioritize non-human life forms and allow 
humans to benefit from the spillover of 
abundance. We are immersed in a value paradigm 
that creates resistance to the very idea, like a 
muscle that seems unstretchable. Changing this 
not only requires complying with the scientific 
evidence of dependency of humanity on nature, 
but forces the conservation community to analyze 
its concept of nature and clarify the ethical 
grounds for valuing life. 13 

 
Indeed, the language of Sustainable Development 
Goal 14 to “conserve and sustainably use the oceans, 
seas and marine resources for sustainable 
development” equates the oceans value to human 
wants and needs, failing to mention conserving the 
ocean for use and enjoyment by the rest of the planet. 
It is now imperative, in order to prevent the “crisis of 
life” now evident, 14 to evolve our perceptions and 
values, transitioning to language and law that 
represents the interconnectedness of ecological 
processes, that sees humans as embedded within 
nature, and listens to the sea. 15 
 
 
Why does nature have rights? 

 
Earth Law (or Jurisprudence) and the Rights of Nature 
is an emerging paradigm transforming the 
governance systems of today's societies. Earth Law 
explicitly recognizes that nature has rights and 
balances the needs of human beings against the needs 
of the planet. 
 
This is in stark contrast to legal systems around the 
world, where nature is treated as “property.” As such, 
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environmental laws “actually legalize environmental 
harm by regulating how much pollution or destruction 
of nature can occur within the law” in order to protect 
property, human and corporate rights. 
 
The United Nations Harmony with Nature initiative 
outlines four main principles guiding the philosophy 
of Earth Law:  

• subjectivity: the Universe is a holism, with 
values and rights;  

• community: everything is related and coexists 
with everything else;  

• lawfulness and order: there are organizing 
patterns in the Universe and in the Earth 
community that we can detect and 
understand; and  

• wildness: the order and lawfulness in the 
Universe remains dynamic, mysterious and 
unpredictable. 16 

 
Earth Law governs humans as co-equal partners with 
other Earth members due to the assumption that all 
beings have the same fundamental rights. 17 This idea 
stems from a basic flow of logic set forth by historian 
and philosopher Thomas Berry: “Rights originate 
where existence originates. That which determines 
existence determines rights.” 18 In particular, there are 
three rights for every member of the Earth 
community: the right to be, the right to habitat and 
the right to fulfill its role in the ever-renewing 
processes of the Earth community. 19  
 
Humans and the natural environment are mutually 
interdependent. Stemming from Buddhist thinking, 
“each human being exists within the context of 
interrelationships that include not only other human 
beings but all living beings and the natural world.” 20 
This means that life and the environment are one, and 
that humans not only “shape our environment, but we 
are also products of our environment.”21 
 
When the United Nations drafted the Universal 
Declaration of Human Rights, the drafting committee 
observed that “the supreme value of the human person 
… did not originate in the decision of worldly power, 
but rather in the fact of existing.” Similarly, just as 
humans have rights due to existing, so too does other 

life (plants, animals and by extension the ecosystems 
they create). Accordingly, Earth Law establishes, in 
environmental law and policy, nature’s inherent rights 
to exist, thrive and evolve.  
 
 
The Rule of Law 

 
The Rule of Law is a framework based on the idea “that 
societies should be governed by a set of fair rules and 
standards that applies to everyone equally.” 22 The 
same principles of justice, accountability, and equality 
apply to all beings and is a “binding element within 
and between human well-being … and sustainable 
development.” These same principles apply in the 
context of environmental conservation and protection 
and are essential to “peace, social and economic well-
being.”23 
 
Different definitions of the Rule of Law exist, but 
there is a consensus that the successful 
application requires the identification and 
enforcement of legal rights and responsibilities, 24 and 
that “universal moral values and ethical norms of 
behavior” are essential to sustainable development. 25 
In fact, the “Rule of law” is recognized as a major 
governance principle for protected areas by five out of 
seven international organizations. 26 
 
If the Rule of Law requires that the same principles of 
rights, justice and equity apply to the environment, 
then nature must be recognized in law as a “legal 
entity” with the same rights as a legal person.  
 
 
An Indigenous worldview 

 
Rights of nature is in line with indigenous cultures’ 
traditional worldviews and conceptions. Rooted in 
deep indigenous knowledge, is a deep respect and 
understanding that nature and humans are intimately 
connected. 27 For centuries, indigenous peoples have 
lived in harmony with the ecosystems they are a part 
of. 28 
 
The Quechua peoples of the Andes approach 
development through the concept of “sumak kawsay” 
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or “buen vivir.” Translating roughly to “good living” in 
English, the idea centers on living “well” rather than 
“better.”  
 
The worldview “describes a way of life and a form of 
development that sees social, cultural, environmental 
and economic issues working together and in 
balance.” 29 In 2012, Bolivia passed the Framework Law 
of Mother Earth and Holistic Development for Living 
Well, aiming to link the concepts of rights of nature, 
holistic development and buen vivir; and in 2008, 
Ecuador amended its constitution to require 
“development in line with buen vivir in order to fulfill 
the rights of nature.” 30 
 
Principle 22 of the Rio Declaration on Environment 
and Development notes that “indigenous people and 
their communities … have a vital role in environmental 
management and development because of their 
knowledge and traditional practices.” 31 With an 
emphasis on wholeness, connection and balance, 32 
buen vivir provides a basis for management which 
promotes a harmonious and balanced relationship 
between the needs of people and the capacity of the 
ocean. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

THE WORLD IS CALLING FOR AN 
EARTH LAW APPROACH TO 
OCEAN GOVERNANCE 
 
The Earth Law Framework for Marine Protected Areas 
serves as a guideline for adopting a holistic and right-
based approach to ocean governance. Experts, 
governments and organizations worldwide agree that 
such a shift to holism and alternative forms of 
management is needed (Appendix A). 
 
 
United Nations (UN) 

 
In 1982, the United Nations 
adopted the World Charter 
for Nature (111 votes for, 1 
vote against, 18 
abstentions). 33 The Charter 
adopts principles of 

conservation guiding human conduct to be reflected in 
the laws of each State. 34 It acknowledges that 
“mankind is a part of nature” and that “living in 
harmony with nature gives man the best 
opportunities” for living well. Noting that “every life 
form … warrant[s] respect regardless of its worth to 
man.” The Charter declares: “Nature shall be respected 
and its essential processes shall not be impaired.” The 
Charter calls upon a  moral code of conduct to guide 
human action in a way that accords other organisms 
with respect. Additionally, a primary function of the 
agreement is to recognize that human needs can only 
be met “by ensuring the proper functioning of natural 
systems.” These principles must be adhered to in our 
decision making processes. 
 
More recently, the United Nations launched the 
Harmony with Nature Initiative. The UN General 
Assembly has passed nine resolutions since 2009 
calling for and defining a new, non-anthropocentric 
relationship with nature. 35 The Ninth resolution “calls 
for holistic and integrated approaches to sustainable 
development, in its three dimensions, that will guide 
humanity to live in harmony with nature and lead to 
efforts to restore the health and integrity of the Earth’s 
ecosystems.” 36 
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Additionally, in 2017, the UN hosted the first Ocean 
Conference which brought together governments, 
stakeholders, businesses, and civil society 
representatives worldwide to “reverse the decline in 
the health of our ocean for people, planet and 
prosperity.”37 The Sustainable Development 
Knowledge Platform for Oceans and Seas states: 
“Human well-being cannot be achieved without the 
protection and conservation of the Earth’s ecosystem. 
To maintain the quality of life that the oceans have 
provided to humankind, while sustaining the integrity 
of their ecosystems, a change will be required in how 
humans view, manage and use oceans, seas and 
marine resources.”38 
 
 
International Union for the Conservation of Nature 
(IUCN) 

 
In 2011, a joint workshop 
between the IUCN, the 
International Programme on 
the State of the Ocean (ISPO) 
and the World Commission 
on Protected Areas 

concluded that current approaches to managing 
human activities are inadequate. To “maintain the 
goods and services [the ocean] has provided to 
humankind for millennia demands change in how we 
view, manage, govern and use marine ecosystems.” 
Additionally, experts conclude we must rapidly adopt 
“a holistic approach to sustainable management of all 
activities that impinge marine ecosystems.” 39 
 
In 2012, the IUCN passed Resolution 100, 
“Incorporation of the Rights of Nature as the 
organizational focal point in IUCN’s decision 
making.” 40 There, the IUCN called for nature’s rights 
to be a “fundamental and absolute key element in all 
IUCN decisions.” In 2016, IUCN members included 
nature’s rights in its 2017-2020 program of work 
priorities, which “aims to secure the rights of 
nature.” 41 The IUCN committed to specifically 

supporting CITES and other wildlife conventions by 
“advance[ing] rights regimes related to the rights of 
nature” through a “rights-based approach to 
conservation.”  
 
In order to achieve SDG 14 the IUCN’s Action 
Programme’s Target 15 commits to the following: “the 
pursuit of protected area governance systems that 
achieve the effective and equitable governance of 
natural resources are recognized (as best practices/ 
pilot testing), supported and promoted, while 
respecting the rights of nature.”  
 
Additionally, in 2017, the IUCN produced a guideline 
document for large-scale marine protected areas. 42 
The IUCN’s framework notes “[t]he key is for all 
players to commit to effective and equitable 
governance and management that seeks to conserve 
biodiversity in parallel with influencing, for the better, 
the economic, social and political drivers that affect 
ecosystem management, nature-based livelihoods, 
and the rights and responsibilities for nature (IUCN, 
2012).” It further requires that human activities are 
managed holistically and the use of “a holistic 
management model that seeks to understand the 
relationship between nature, culture and the human 
dimension.”43 
 
 
National Oceanic and Atmospheric Administration 
(NOAA) 

 
The National Oceanic and 
Atmospheric 
Administration, a leader 
in ocean research and 
management worldwide, 
acknowledges that 
“virtually all commercial 
fishing involves harvesting 

of a magnitude that is well beyond being fully 
sustainable” 44 leading to an “increasing number of 
failures of conventional approaches to fisheries 
management.”45 NOAA calls upon the recognition of 
ecological interconnectedness and complexity as 
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crucial to managing marine ecosystems. 46 Also found 
to be crucial to sustainable management, the need for 
holism is highlighted throughout NOAA’s work. In 
multiple reports, NOAA noted that a holistic approach 
is distinct from current approaches, 47 and to achieve 
the needed holism, we must reject and replace “many 
(but not all) of the processes upon which conventional 
management depends.” 48 
 
 
Food and Agriculture Organization (FAO) 

 
The international Food 
and Agriculture 
Organization highlights 
the failures of traditional 
fishing methods. FAO 
named over 70 percent of 
the world’s fish species as 
either fully exploited or 

depleted, 49 and therefore unlikely to rebound to 
healthy populations. In providing technical guidelines 
for responsible fisheries, FAO recognizes the need to 
improve current fisheries management, 50 highlighting 
the use of marine protected areas and a holistic 
approach to doing so. 51 However, FAO notes that 
marine protected areas must merge two converging 
paradigms: ecosystem management and fisheries 
management. 52 Sustainable development can be 
achieved if the two “converge towards a more holistic 
approach that balances both human well-being and 
ecological well-being.” 53 
 
 
Shifting out of the dated governance paradigm 

 
In sum, experts worldwide recognize the need to shift 
our approach to ocean conservation and management 
(More examples can be found in Appendix A). The Earth 
Law Framework for Marine Protected Areas serves as a 
guideline for achieving the holistic and ecosystem-
minded approach desperately sought.  
 
Economic considerations currently drive allowable 
activities, and the extent to which we create 
regulations. In a current framework where nature 
equals profit, the continual degradation and pollution 

of the environment is allowed because nature is put 
into the market  and, as long as the perceived benefits 
outweigh the costs, we accept the activity.  
 
In order to be effective, environmental management 
must work within the constraints of natural law: 
fundamental physical laws and biological dynamics 
must constrain human institutions and desires, not 
the reverse. 54 
 
The emerging threats to ocean health show the need 
for a paradigm shift. 55The current paradigm (i.e., the 
accepted model or pattern which communities operate 
within)56 is a century old notion originating from 
Gifford Pinchot, who sought to conserve forests by 
controlling their uses. He solidified the use of this 
paradigm characterizing the “nation’s “conservation 
ethic” as the “controlled” use of natural “resources.” 57 
The ocean conservation community can encourage a 
revolutionary change in our worldview by persistently 
promoting a new paradigm. The new Earth paradigm 
is one where humans are a part of nature, where we 
respect and balance the needs of the ocean with that of 
humans, and where we are stewards of the ocean, not 
owners of it. 
 

“You never change 
things by fighting 

the existing reality. 
To change 

something, build a 
new model that 

makes the existing 
model obsolete.” 

― R. Buckminster 
Fuller 
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Marine protected areas, analogous to national parks, 

have expanded to over 5,000 to date, 58 covering four 
percent of the ocean. 59 The International Union for the 
Conservation of Nature (IUCN) defines a marine 
protected area (MPA) as: “A clearly defined 
geographical space, recognized, dedicated and 
managed, through legal or other effective means, to 
achieve the long-term conservation of nature with 
associated ecosystem services and cultural values.” 
Even though definitions of MPAs are not globally 
uniform, they all tend to share the same aims of 
protecting biodiversity, cultural heritage, and 
sustainable livelihoods (see Appendix B). 
 
The shared conceptual framework of MPAs helps focus 
national and international efforts to halt ocean 
decline. As part of the 2011 Convention on Biological 
Diversity Aichi Targets, 193 countries agreed to 
“effectively and equitably” manage 10 percent of 
coastal and marine areas within MPAs and “other 
effective area-based conservation measures” by 
2020. 60 A 10 percent conservation target for MPAs is 
also included within Goal 14 of the United Nations 
Sustainable Development Goals (SDGs). 61   
 
By managing human activity in defined areas, MPAs 
offer an opportunity to address threats to ocean health 
including overfishing, pollution, vessel traffic and 
noise, and oil and mineral extraction. Focused 
management of MPAs delivers several benefits: 62 
increasing biomass (size) and biodiversity (number of 
species), increasing ecosystem capacity to withstand 

stress and 
change, 
protecting 
cultures that 
rely on 
subsistence 
fishing, 
boosting 
local 
economies 
through 
tourism and 
scientific advances, and helping commerce and leisure 
by increasing and perpetuating fish populations. 63 In 
fact, the net benefits (social, cultural, economic and 
ecological) far exceed the costs (start-up, operating, 
congestion and opportunity) by a magnitude of 3.17-
19.77. 64 For example, fish populations of Apo Island in 
the Philippines have tripled since the MPA was 
created, leading to a 50 percent increase in catch per 
unit of effort for fishermen. 65 

  
 

Limitations of marine protected areas 

 
Despite the best intentions, 66 attention sometimes 
falls away after the creation of an MPA, resulting in 
paper parks.  Formally designated but not 
implemented in practice, paper parks fail to achieve 
conservation of marine ecosystems. 67 This can result 
from a lack of community consultation (and thus 
support), a lack of funding, a lack of supporting legal, 
institutional and policy frameworks, and/or local 
coastal populations having limited livelihood 
alternatives. 68 

 
A study in Nature found that over a quarter of the 433 
MPAs evaluated did not provide protective benefit, 
suggesting the insufficiency of only designating a 
region or species as protected. 69 The study found that 
of those with management plans, approximately 50 
percent were not being implemented 70 due to barriers 
including lack of governmental will; lack of clear 
objectives (including a primary aim of conservation); 
lack of consistent framework, data and funding; and 
the existence of commercial opposition. 71 

http://www.protectplanetocean.org/introduction/introbox/glossary/glossary/introduction-item.html#ecosystem
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A unifying thread behind an effective MPA is the 

existence of a framework, or legal structure, providing 
the basis for “protection and enforcement of rights 
and responsibilities.” 72 The management principles 
and guidelines embedded within the ecosystem-based 
management (EBM) and cultural landscape approach 
has largely guided the current, and constantly 
evolving, legal framework for marine protection. 73  
 
EBM requires that humans consider the cumulative 
impacts and links between living and nonliving 
resources, and regard human activities “within the 
context of the broader ecological and physical 
environment.” 74 The cultural landscape approach 
provides “an analytical framework to understand 
places and their associated resources” as well as 
“human connections to MPAs” and “the important 
human influences on marine ecosystems over time.” 75 
Together these frameworks aim to balance social and 
cultural needs with ecological health and economic 
development. 76  
 
Often proposed as a way to achieve sustainable and 
optimal use of marine resources (i.e., human benefit 
and needs), MPAs sometimes miss their true purpose, 
which is to protect and restore ecosystems and their 
natural processes. Rather than protecting ecosystems 
and biodiversity, MPAs sometimes function merely as 
a tool for managing fisheries resources or protecting 
cultural sites. 77   
 

In fact, defined by the National Oceanic and 
Atmospheric Administration as “a holistic way of 
managing fisheries and marine resources,” 
ecosystem-based management strives to “maintain 
ecosystems in a healthy, productive, and resilient 
condition so they can provide the services humans want and 
need (emphasis added).”78 
 
The current framework takes an important step by 
acknowledging the human relationship with the ocean 
and the complex interactions that exist within each 
ecosystem, but further enhancing MPA effectiveness 
requires prioritizing the ocean’s needs over human 
ones.  This means we must manage human activities 
in a way that maintains healthy ecosystems based on 
the ocean’s wants and needs. 
 
 
An Ocean-centric definition of ‘health’ 

 
In order to achieve a healthy ocean we need to not only 
manage our activities using a management structure 
that balances all interconnected parts but also to 
develop an ocean-centered benchmark criteria 
defining what is healthy. 
A known impediment to ocean conservation is a lack 
of a singularly agreed upon definition of what a 
healthy ocean looks like. 79 Our laws strive towards the 
vision of a “healthy ocean” but the challenge emerges 
in setting baselines for “healthy” and creating 
measurable objectives to achieve it, over spatial and 
temporal scales. 80 Experts, including a member of the 
California Ocean Protection Council highlight the 
need for “a broad, conceptual, aspirational goal and 
statement that we could all point to and drive towards 
as a shared vision for ocean health, even in the context 
of our own agency mandates, jurisdictions and 
policies.” 81 
 
As observed recently by marine scientists,  
 

health is a normative concept that implies 
judgment on the desirable state for an  
ecosystem. Such judgment is influenced by 
human values and needs, and thus  
definitions of OH have varied from human‐
centric views that focus primarily on the benefits  
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that oceans provide to people (e.g. Halpern et al. 
2012), to nature‐centric views that would rate 
ecosystems with the fewest human pressures as 
the healthiest (e.g., McCauley et al. 2013). 82 

 
If we are to effectively implement ocean policies 
designed to protect marine biodiversity, we must 
work to understand what “healthy” natural systems 
look like from an ocean-centered point of view (i.e., 
what does the ocean need to continually regenerate its 
capacity to support life?). Because having no human 
pressures is unrealistic, this view would not equivalate 
the lack of human impact to healthy, but instead label 
healthy as a state in which the ocean can maintain its 
“normal form and function”83 and therefore has the 
ability to “maintain its structure (organization) and 
function (vigor) over time in the face of external stress 
(resilience).” 84  
 
 
An Earth-system approach as the solution 

 
Evolving the current MPA framework to provide for 
“sustainable use of the ocean” 85 means thinking 
“comprehensively in terms of the interconnectedness 
of effects.” 86 A cumulative rather than isolated 
assessment of human activities and impacts on 
marine life is what is needed for a systems-based 
approach that aims to effectively protect and restore 
ocean health. 87 
 
A systems approach goes beyond EBM by taking into 
account the physical and chemical interactions within 
and between the protected area and adjacent and 

nearby ecosystems. Rather than only considering 
impacts and interactions among components of one 
marine ecosystem, we must expand policies to 
consider potential impacts to the marine protected 
area from outside of its boundaries, and how the 
health of the marine ecosystem contributes to the 
functioning of nearby species and ecosystems. 
 
Importantly, this means ensuring cross-boundary and 
inter-agency coordination regulating land-based 
activities that may have the potential to impact the 
ocean. For example, as much as 80 percent of marine 
debris comes from land-based sources (e.g., plastic 
manufacturers, processors, landfills, sewage 
overflows, litter); 88 75 percent comes from uncollected 
waste and 25 percent from within the waste 
management system. 89 Therefore, marine protected 
area regulations and authorities must overlap and 
work with those on land. In fact, “protective action in 
the MPA may be futile” if pollution from land is not 
managed. 90 
 
A systems approach also takes into account both the 
present and future. Future generations have the same 
rights as the present one. When activities “have the 
potential to cause irreversible environmental damage 
that permanently reduces the welfare of future 
generations,” rights of future generations must take 
precedence over the desires of the present. A true 
systems approach will integrate social, cultural, 
political, ecological and economic dimensions with 
equity and complementarity. 91  
 
An Earth-systems approach extends the traditional 
methods of “resource” management 92 to provide a 
clear legal mandate for managing protected areas as 
part of a system, 93 and as part of the whole that also 
includes humans. In the words of Peters (quoted in 
Dobbin, 1976), “Shall we have piecemeal systems based 
on random components that escalate us toward 
incompetence? Or shall we have a systems approach 
that utilizes our total knowledge ... to integrate our 
social and humanistic goals with our technological 
achievements and ecological needs? If we choose the 
latter, man’s greatest age of achievement lies ahead.” 94



EARTH LAW
FRAMEWORK

MARINE PROTECTION
ADVANCESIV



 

IV. THE EARTH LAW FRAMEWORK ADVANCES MARINE PROTECTION 12 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

We can ensure effective management and protection 

of marine areas by evolving the framework we choose 
to deploy. This ultimately requires us to change our 
worldview and values, because our values shape the 
framework, and in turn determine the level of human 
activity regulation. The current framework largely 
values the ocean as a resource, and considers humans 
as separate from the system. Anthropocentric rules 
result, and we manage our activities by what benefits 
humans, rather than what benefits the ocean and 
Earth as a whole (see 
Appendix C, Part A). 
 
Earth Law provides a 
legal framework and 
an overarching 
governance principle 
with a holistic and 
Earth-centered 
approach. Earth Law 
recognizes the 
interconnectedness of 
all life and it values 
nature for its intrinsic 
worth. Consequently, 
law and policies 
created within the 
Earth Law Framework 
focus on preserving 
the integrity of all 

Earth’s systems and processes, to ensure all species 
and ecosystems thrive, including humans.  
 
This global movement for Rights of Nature (see 
Appendix D) offers a new approach to protecting and 
restoring ocean health. By recognizing legal rights for 
MPAs, we move beyond the traditional model of 
perpetual economic growth and development, linear 
progress, and a mechanistic worldview consisting of 
separate parts.  
 
The Earth Law Framework manages our activities at a 
level that respects the basic rights and needs of all 
species, and ecosystems, including humans. Legal 
rights for MPAs would mean: 

• humans create a sustainable relationship with 
the ecosystem and the species within it; 

• protection and restoration is a legal 
responsibility; 

• management boards, or “guardians,” ensure 
that activities do not violate the oceans’ 
rights. 
 

This perspective is holistic, risk-averse, and adaptive, 
and questions key assumptions, no matter how 
basic. 95 Earth Law represents the next step in the 
continuing evolution of MPA governance. 
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Building on the current legal framework 

specifications (Appendix C, Part B) and principles 
(Appendix C, Part C), the Earth Law Framework 
prioritizes the legal recognition of the marine 
protected area for MPA governance.  
 
An Earth Law Framework for Marine Protected Areas 
calls for: 
 
A. the legal recognition of the marine protected area 

(the marine ecosystem and species within); 
B. the legal recognition of the rights of and values 

associated with the marine protected area; 
C. the appointment of guardians to represent the 

marine protected area’s interests, i.e. “Office of 
the MPA”; 

D. the right for humans to speak on behalf of the 
marine protected area in legal matters; 

E. the application of legal rights in the existing 
governance system; 

 
 

A. THE LEGAL RECOGNITION OF 
THE MARINE PROTECTED AREA 
(THE MARINE ECOSYSTEM AND 
SPECIES WITHIN) 
 

Existing legal frameworks already provide for the 
rules, authorities and procedures, 96 as well as the legal 
description of the area, and legal status of the sea. 97 
Evolving ocean protection will now need to identify 
the legal status of the marine area outside current 
property rights and rights to access descriptions. 
 
Varying constitutions and ordinances around the 
world recognize the Rights of Nature. And ecosystems 
around the world are gaining “legal personhood” 
status – that is, the same legal rights as a juristic 
person. They include the Te Urewera National Park 
and Whanganui River in New Zealand, the Himalayas, 
and Ganges and Yamuna Rivers in India, and the 
Atrato River in Colombia. 
 
The Himalayas recently received legal personhood in a 
ruling by the High Court of Uttrarakand (this decision 
is now being appealed). The ruling declared that “the 
Glaciers including Yamunotri, rivers, streams, 
rivulets, lakes, air, meadows, dales, jungles, forests, 
wetlands, grasslands, springs and waterfalls” are a 
legal entity “having the status of a legal person, with all 
corresponding rights, duties and liabilities of a living 
person, in order to preserve and conserve them. They 
are also accorded the rights akin to fundamental 
rights/legal rights.”98 The ruling also found that “any 
person causing any injury and harm, intentionally or 
unintentionally to the Himalayas … is liable to be 
proceeded against under” any applicable law. 99 As a 
result, humans are bound to promote the health and 
well-being of the ecosystem. 
 
While this concept has been applied to national parks 
and rivers, marine ecosystems have not yet achieved 
the same legal recognition. Defining in law the MPA as 
a legal entity means recognizing the marine area as a 
living whole, an entity comprised of all of its regions 
and zones, systems and cycles, species (plants, 
microorganisms and animals) and biotic and abiotic 
components. The marine area would then be entitled 
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to certain rights, and humans would have the duty to 
respect those rights. 
 
Defining the marine area as a legal entity requires 
humans to recognize, respect and protect its rights; 
provides for prompt and full restoration; and prohibits 
activities that will violate the marine area’s rights. This 
essential element of the Earth Law Framework allows 
for the transformation of the current worldview. Legal 
rights for the ocean represents a breakthrough, a 
paradigm shift and a pathway to restoring ocean 
health. 
 
 
 

B. THE LEGAL RECOGNITION OF 
THE RIGHTS OF AND VALUES 
ASSOCIATED WITH THE MARINE 
PROTECTED AREA 
 
Disagreement over rights and rules commonly causes 
non-compliance for governance of MPAs. 100 
Therefore, it is important for the umbrella legislation 
for marine protected areas to define both substantive 
(determine the rights of individuals and collective 
bodies) and procedural (the rules for enforcing) rights. 
Procedural rights, including the rights to information, 
public participation in decision making and access to 
justice, are expanded upon in sections C and D of this 
document. 
 
In addition to the substantive human right to a healthy 
ocean, and to the cultural livelihoods that result, the 
foundational component of an Earth Law Framework 
calls for the legal recognition of the marine protected 
area’s rights. Just as humans have inherent rights for 
being on Earth, so too do species and ecosystems. 
 
In 2010, the People’s Conference on Climate Change 
and the Rights of Mother Earth met in Cochabamba, 
Bolivia. Over 35,000 people participated from around 
the world and drafted the Universal Declaration of the 
Rights of Mother Earth (UDRME) (see Appendix E). 
The UDRME was presented to the United Nations 
General Assembly in 2011. We draw upon the UDRME 
and other Rights of Nature precedents to speak up for 

the inherent rights of marine protected areas, and by 
extension, the rights of the ocean (see Box 1). 
 
In addition to recognizing the MPA’s rights, the 
Framework calls for the recognition of the values 
associated with the MPA, because as stated above, 
these values help shape the rules. While every MPA 
shall be entitled to the same inherent rights, the 
intrinsic values will vary among ecosystems. It is 
important to identify the unique values and 
components of the ecosystem to create the best-match 
objectives for protection, and the prioritization of 
objectives that guide management decisions. Values 
can relate to ecological (species, habitats, and 
ecosystems); cultural and historical heritage; and 
recreational values.  
 
For example, after declaring the Whanganui River a 
legal entity and living and indivisible whole, the Te 
Awa Tupua (Whanganui River Claims Settlement) Act 
2017, provides for “the legal recognition and effect of” 
the Whanganui River, and defines the intrinsic values 
of the River. 101 The Act values the River as “the source 
of spiritual and physical sustenance” and as an entity 
that “sustains both the life and natural resources 
within the Whanganui River and the health and well-
being of the iwi, hapū, and other communities of the 
River.” 102 The Act then requires that any person 
exercising a function under another identified law 
must recognize and have regard to not only the legal 
status of the River, but its intrinsic values. 103  
 
If such provisions are included in the MPA framework, 
managing bodies will be legally required to act in the 
interests of the MPA and consistently according to its 
value. If we value an MPA for its biodiversity, our 
actions will guide us towards protecting that 
biodiversity. If regulations do not protect biodiversity, 
this can be challenged in court and corrected. An 
MPA’s intrinsic value becomes a determining factor in 
decision making, contributing to an ocean area that is 
better managed, protected and restored. 
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BOX 1 

TO LIFE 
The right to maintain the integrity of living 
systems and natural processes that sustain 
the ocean and Earth as a whole, and 
capacities and conditions for regeneration. 
All species of the ocean, plants, animals 
and microorganisms, have the right to life. 
The right to have critical and significant 
areas set aside for the continuation of 
cycles and processes where no human 
activity may occur (no take zones). The 
ocean has a right to life in perpetuity, and 
for humans to ensure that the pursuit of 
human well-being contributes to the 
wellbeing of the ocean now and into the 
future. 
 
TO HEALTH AND WELLBEING 
Where health is defined in terms of the 
ocean’s own wellbeing and in relation to its 
natural state. The right to live free from 
torture or cruel treatment by human 
beings and to exist in its natural state and 
habitat. The right to be free from 
contamination, pollution (including noise 
and plastic) and toxic or radioactive waste. 
 
TO THE DIVERSITY OF LIFE 
The ocean has the right to biodiversity and 
to evolve. It has the right to the 
differentiation and variety of beings that 
make up the ocean. It has the right to not 
have its beings genetically altered or 
structurally modified in an artificial way, 
including in any way that threatens their 
existence, functioning or future potential. 
 
TO WATER 
The right to water as a source of life. The 
right to preserve the functionality of the 
water cycle, its existence in the quantity 
and quality needed to sustain living and 
nonliving systems, and its protection from 
pollution for the reproduction of the life of 
the ocean and all its components. 
 
 

This includes the right to maintain ocean 
temperature and chemical composition 
(carbon dioxide proportions) at a level 
which does not threaten the ocean’s 
integrity or vital and healthy functioning. 
 
TO CLEAN AIR 
The right to preserve the quality and 
composition of air, and the functionality of 
the carbon cycle, for sustaining living and 
nonliving systems and its protection from 
pollution, for the reproduction of the life of 
the ocean and all its components. 
 
TO EQUILIBRIUM 
The right to maintenance or restoration of 
the interrelationship, interdependence, 
complementarity and functionality of the 
components of the ocean in a balanced 
way for the continuation of its vital cycles 
and processes. The ocean has a right to live 
in harmony with humans and exhibit 
normal form and function. 
 
TO RESTORATION 
The right to timely and full restoration of 
impacts by direct or indirect human 
activities. 
 
TO REPRESENTATION 
The right to recognition everywhere before 
the law, during decision making about 
activities that may impact the ocean and 
its rights, and before the commencement 
of activities which may impact the ocean 
and its rights. 

The ocean, as a legal entity, has the 
following rights: 
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Transforming our view of the ocean: from resource to a 
life-giving partner 

 
Unrestricted human activities on the ocean have 
resulted in damage to ocean ecosystems along with 
loss of capital investment and related socio-economic 
impacts. It is reasonable to posit that changing our 
assumptions about what we can do to the ocean will 
correct the impacts. If we stop seeing nature 
(ecosystems and species) as a property and resource 
(see Appendix C, Part A), and instead see it as a legal 
entity that no one owns and that has its own intrinsic 
rights, we can correct the global problems that have 
resulted from previous human thinking.  
 
Valuing fish as property encourages the ‘tragedy of the 
commons,’ the overexploitation of a shared resource 
by all users acting according to their own self-
interests, 104 fueling competition based on the belief 
that “fish are not owned until caught.” 105 Defining an 
ecosystem as a fisheries and a resource, reinforces and 
legalizes the human-centered approach that has 
continually polluted and degraded the ocean. To stop, 
not just slow, ocean degradation, a paradigm shift in 
how we view the ocean and fish in particular is 
required. We must move from seeing fish as a 
“resource,” “stock,” or “fishery” to seeing fish as 
“populations,” “species,” and “co-inhabitants of Earth” 
(see Appendix C, Part A). 
For example, the United States National Marine 
Sanctuary Act allows Congress or the Secretary of 
Commerce to “designate a sanctuary if the area is of 
‘special national significance’ due to its resources or 
human-use values.” 106 This prevents us from declaring 
a sanctuary for purely ecological reasons. In fact, the 
Act’s focus on “multiple-use of designated areas” was 
created with the intent to “guard against ecology for 
the sake of ecology.” 107 The Act and its intent to 
enhance biodiversity 108 faces limitations by viewing 
the ocean as a resource. Such an approach 
“complicates preservation of intact ocean ecosystems 
… and undermines the biodiversity and integrity of 
marine protected areas.” 109 
 
Instead of monetizing MPAs for their “ecosystem 
services,” we must value MPAs for their critical 
existence as a component of an intact ecosystem. 110 

This transformed view offers tremendous potential in 
its application toward MPA governance. By shifting 
how we think about the ocean, we no longer base our 
decisions and allowable activities on a short-term, 
cost-benefit analysis with a single-minded focus on 
profit and Gross Domestic Product (GDP). Instead, we 
make decisions based on what provides the highest 
benefit and meets the needs of all Earth’s beings and 
communities. 
 
 
Defining ‘health’ as it pertains to the marine protected 
area’s needs appropriately defines the objectives for 
protection 

 
Unless the highest objective is explicitly defined as 
conserving the MPA in as close to its natural state as 
possible, MPAs will struggle to live up to their name. 
Protecting and restoring the ecosystem for its own 
benefit can occur only if conservation objectives are 
prioritized over human-centered objectives, such as 
economic development (see Appendix C, Part A).  
Legislation must state “explicitly that conservation is 
the primary objective of the MPA.” Secondary 
objectives can include tourism, fisheries, recreation, 
education and scientific research, but these must also 
be explicitly defined as secondary objectives. 111 
 
After we have defined the highest objective, 
developing and using a definition of health based on 
the ecosystem’s own needs and natural state can help 
us to manage human activities in a way that allows us 
to achieve that objective.  
 
As stated above, scientists present such a definition of 
health using an ecosystem’s “normal form and 
function” which manages human activities at levels 
that ensure the ocean can “enjoy sufficient, continued 
organization, vigor and resilience to evolve and 
perpetuate as natural systems within the context of 
their natural life spans.” 112  
 
Each marine area will have its own baseline of healthy, 
determined by natural stresses and ecosystem and 
species composition. Defining health from the ocean’s 
point of view allows management to maintain a 
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thriving and healthy ecosystem, rather than being 
focused on preventing degradation and extinction.  
 
Unless a state of health outside human utility is 
explicitly defined and worked towards, the objectives 
of MPAs cannot be sure to meet the needs of marine 
ecosystems for sustainable health. 113 The Earth Law 
Framework provides a means to meet “the broader 
environmental goal” of a healthy and thriving ocean 114 
(see Appendix C, Part A). 
 
 
Protecting the marine protected area’s rights also protects 
human rights  

 
Declining marine biodiversity creates circumstances 
that lead to many potential violations of human rights 
as recognized by the Universal Declaration of Human 
Rights (UDHR), including the right to life, liberty and 
security of person [Art. 3] and of indigenous rights 
recognized by the Universal Declaration on the Rights 
of Indigenous Peoples (UNDRIP), including the rights 
to maintain their cultural traditions and spiritual 
relationship with … coastal seas [Art. 11 and 25] among 
many others (see Appendix F). 
 
Violating the rights of the ocean, such as through 
overfishing, “leads to a classic ‘lose-lose’ system where 
ecosystems, economies and the social well-being of 
people are all negatively affected.” 115 Human well-
being depends on a healthy environment, including a 
healthy ocean. Humans cannot exploit an empty ocean 
nor survive without it. Studies confirm marine 
protected areas can alleviate poverty. By “preserving 
the quality of marine life” MPAs in Fiji, Indonesia, 
Solomon Islands and the Philippines also led to 
improved fish catches (food), new jobs (mostly in 
tourism), stronger local governance, health benefits 
(entrance fees used to fund public utilities) and 
benefits to women (through empowerment and new 
alternatives). 116 
 
 
 
 

C. THE APPOINTMENT OF 
GUARDIANS TO REPRESENT THE 
MARINE PROTECTED AREA’S 
INTERESTS, I.E. “OFFICE OF THE 
MPA” 
 
A statutorily designated managing body comprised of 
government, local community and interest groups, 
not only brings together stakeholders, but ensures a 
better mutual understanding of different user values. 
Involving relevant stakeholders in governing the MPA 
ensures compliance and effective regulations by 
taking into account the expected effects of decisions 
on all users and the measures needed to mitigate those 
effects. The Earth Law Framework takes the 
representation notion one step further, by requiring 
the MPA itself to have a voice in decisions, carried 
forth by “guardians” or “trustees.” (The concept of 
trustees for the environment is not new, see Appendix 
G, Part B). 

 
A marine protected area office for management could 
consist of local and indigenous peoples, government 
officials, scientists, and the various users of the area. 
Most importantly, the office would consist of 
guardians of the marine ecosystem and represent its 
interests. Per the precedent set by New Zealand law 
(see Appendix G, Part A), guardians have a legal 
responsibility to protect and act on behalf of the 
marine ecosystem. It is the duty of the management 
body to protect the integrity and diversity of the 
marine ecosystem, and to defend the area from 
activities that may harm the ecosystem and its 
inhabitants. Specifically, guardians may use their 
standing to bring legal action upon parties involved 
with activities directly affecting the health and 
wellbeing of the marine protected area. 
 
Guardians for the ocean can participate in any legal 
process affecting the ecosystem (particularly 
“appearing before national legislative and rule-making 
bodies to help clarify ocean impacts of proposed 
actions”), develop or review any relevant guidelines, 
monitor the health of the ocean, monitor compliance 
with applicable laws and treaties, and represent the 
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ecosystem in disputes. The guardians have “standing” 
on behalf of the MPA. 117 
 
 
Guardians ensure we adopt a precautionary and systems-
approach 

 
Applying the precautionary approach to not only 
management decisions, but the entirety of the MPA 
designation and implementation process, provides a 
way to create consistency within the Earth Law 
Framework. It must “be [explicitly] recognized that 
uncertainty is a fundamental part of working with 
ecosystems.” 118 Decisions must be made on the best 
available data, and whenever a significant amount of 
uncertainty exists, 
actions must be 
precautionary 
(“when in doubt, err 
on the side of 
conservation” 119) to 
ensure the long-
term health of 
marine species and 
ecosystems. The 
Framework also 
requires that the 
“burden of proof for 
showing that there 
are no unacceptable 
ecosystem risks or 
impacts rest with 
the industry” 120 or 
group pursuing the 
activity, rather than 
with the managing 
body of the MPA. 121  
 
Using a systems approach and based on the highest 
environmental and human needs, the office of the 
MPA, comprised of guardians, would determine 
activities, such as the allowance and extent of fishing.  
 
This framework in the context of marine protected 
areas requires that there is: 
1) a determination of impacts;  

2) a determination of whether the impacts violate 
the MPA’s rights, and if so to what extent; 

3) a determination of the alternatives and their 
impacts;  

4) the alternative which fulfills the highest 
environmental and human needs is chosen, 
outside of economic consideration. 

 
 
Guardians will create “No-take” zones 

 
Central to employing the Earth Law and precautionary 
approaches is the existence of “no-take” zones, areas 
where extractive activities are generally not allowed. 122 
These areas allow the ocean and its cycles and systems 

to function without human disturbance. Fully 
protected areas help to restore fish populations 
(biomass) and biodiversity. In fact, the disappearance 
of human disturbances results in rapid rebound of fish 
populations. These positive outcomes also reach 
beyond the designated boundaries of the no-take 
zone. This is referred to as the “spillover effect.” 123 
Studies show that no-take zones also produce cost-
benefit ratios where benefits far exceed the costs. 124 
No-take MPAs also provide direct and indirect human 



 

V. AN EARTH LAW FRAMEWORK FOR MARINE PROTECTED AREAS 20 

benefits, such as those for jobs, research and cultural 
values 125.  
However, “no-take” zone definitions vary across MPAs 
and only apply to specific target species. Their 
employment has been hindered in large part by the 
absence of the explicit requirement for MPAs to 
include such components. 126  
 
Accordingly, an Earth Law Framework for MPAs not 
only recommends that core areas are highly protected 
in the form of “no-take” for living and nonliving 
components, but that these zones include a strict 
prohibition on fishing, commercial, and military 
traffic. It also recommends severe limitations or 
complete prohibition of eco-tourism such as whale 
watching and also non-invasive research/ monitoring 
vessels. The Earth Law Framework recommends 
banning any industrial discharge and oil or mineral 
extraction.127  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

D. THE RIGHT FOR HUMANS TO 
SPEAK ON BEHALF OF THE 
MARINE PROTECTED AREA IN 
LEGAL MATTERS 
 
Current frameworks include public participation in 
decision making as a constituting element to 
successful implementation. In addition to inclusion in 
the process for designation and creating the rules, the 
public should also be given the right to ensure 
implementation and enforcement of the laws 
governing the marine protected area. Similar to the 
checks and balances system of the United States 
government, communities can ensure the 
management board is fulfilling its duties and 
responsibilities to the marine protected area. 
  
A roadblock to effective enforcement of environmental 
laws is the issue of standing in pursuing judicial and 
restorative action. Standing is a legal right to bring to 
court a lawsuit which addresses the injury or harm to, 
or dispute of the entity filing the suit. 128 In our current 
system, humans can only sue on behalf of the 
environment if they themselves can demonstrate 
quantifiable injury (e.g. Sierra Club v. Morton 405 U.S. 
727 (1972)). The Endangered Species Act of the United 
States is one such example where citizens are 
authorized to enforce the ESA, “to enjoin any person, 
including the United States … who is alleged to be in 
violation of any provision … or regulation issued” 
under the ESA. 129 However, citizens must be 
“adversely affected by the violation” in order to enforce 
compliance in court. 130 
 
To enforce environmental laws to the full extent, 
individuals and communities must not only have the 
right to enjoy a healthy marine environment, but also 
the right to sue and speak on behalf of the 
environment. In addition to enacting guardianship, 
the Earth Law Framework provides citizens with the 
right to uphold the MPA’s rights. Hardly a new 
concept, the citizen suit provision allows citizens to 
bring environmental destruction and lack of 
compliance to the attention of the managing body and 
judicial system.  
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Giving people the right to protect the rights of marine 
protected areas means: 
• Citizens can seek injunctive relief from harmful 

activities such as oil spills, overfishing, plastic 
pollution etc. not only for funds to be applied 
toward restoration but for a change in behavior. 
Required injunctive relief could be stricter fishing 
quotas or moratoriums on taking species if the 
level or way of hunting is violating the species’ 
rights, bans on the production of plastic material, 
the development of technologies to reduce the 
flow of waste from land to sea, and the transfer of 
government funds and subsidies from extractive 
activities toward sustainable and renewable 
solutions (solar investment rather than offshore 
drilling). For examples of citizen suits on behalf of 
nature in action, see Appendix H; 

• Citizens can press for government action if a 
protected area is not being implemented, 
reducing the phenomenon of paper parks; 

• Human communities can express and fulfill their 
collective responsibility to recognize and protect 
nature’s rights and to ensure that the Earth exists 
in a healthy state; and 

• Humans can speak on behalf of the marine 
ecosystem and species 
within, when they believe 
the rights of the MPA are 
being violated. 

 
Allowing citizens to sue on 
behalf of nature in Ecuador 
has proven an effective means 
to protect and restore nature. 
Citizens were able to present a 
case for an injunction in 
defense of the Vilcabamba 
River, when its rights were 
violated in a road-widening 
project. The Court ruled on 
the side of the river, requiring 
immediate and full 
restoration. A prior ruling 
“denying the protection action 
for lack of legitimacy of the 

case for presumably not having legal standing” 131 was 
found not to be conforming to the law, as Ecuador’s 
Constitution states: “All persons, communities, 
peoples and nations can call upon public authorities to 
enforce the Rights of Nature.” 132 Another example 
exists from the International Rights of Nature 
Tribunal, where a concerned citizen testified on behalf 
of the Great Barrier Reef (Appendix H). 
 
 
 

E. THE APPLICATION OF LEGAL 
RIGHTS IN THE EXISTING 
GOVERNANCE SYSTEM 

 
As is the case when any new law is enacted, the 
framework must define how the law fits within the 
existing legal context. The Earth Law Framework will 
affect the governments and local authorities involved, 
the indigenous and local communities, and third 
parties “in terms of how the existing statutory 
framework for decision making is implemented.” 133 It 
is intended to evolve and “complement, rather than 
override, existing legislation … in other words, the 
existing statutory frameworks for decision making 
remain in place, but will be influenced by the  ‘lens’ 
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provided.”134 The Earth Law ‘lens’ for marine protected 
areas changes how we view and understand the 
ecosystem and species. It requires that all decisions, 
powers and functions that involve or may affect the 
MPA take into account its inherent rights and adopt an 
Earth-systems approach. All statutory functions are to 
be carried out consistently with the Earth Law 
Framework. 
 
For example in the United States, if a lease sale is 
being considered for offshore drilling, the Bureau of 
Ocean Energy Management (BOEM) follows the Outer 
Continental Shelf Lands Act (OCSLA) for 
“implementing regulations that establish the 
mechanics of the leasing process.” 135 The Director of 
BOEM must consider nominations for potential lease 
areas by performing an environmental impact analysis 
under the National Environmental Protection Act 
(NEPA), which identifies the impacts and 
alternatives. 136 Therefore, a marine protected area in 
the United States granted legal rights would 
statutorily define OCSLA and NEPA, among others, as 
Acts to which the Earth Law Framework applies. In 
particular, the framework may provide that the MPA 
be identified as “an expression of interest in lease 
areas” for the purpose of 30 C.F.R. §§556.23, 556.25, 
because the Director of BOEM must consider such 
interests when preparing the NEPA analysis. 
Similarly, the framework may provide that the MPA be 
identified as a “person consulted” when determining 
“whether or not a federal action has the potential to 
cause significant environmental effects” as provided 
for by NEPA. 137 As a result, the Earth Law Framework 
provides for effective management and protection by 
requiring the Earth Law lens to consider the entire 
system, namely the ecosystem itself, in all decisions 
that may affect the system’s health and well-being.  
 
Additionally, as stated above, legal rights will affect 
the enforcement process by giving the MPA standing 
to sue. For example, the U.S. Marine Mammal 
Protection Act (MMPA) provides for a strict 
prohibition on the taking of marine mammals within 
national waters except when permissible by permit. It 
provides that “any party opposed to such permit, may 
obtain judicial review of the terms and conditions of 
any permit issued by the Secretary...”138 Therefore, if 

this permit was being considered in a marine 
protected area, the marine mammals could then be 
considered a party opposed to such a permit and 
humans could express this interest on their behalf. 139  
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In addition to the current legal framework 

specifications (see Appendix C, Part B) and principles 
(see Appendix C, Part C), the Earth Law Framework 
adds that the legal recognition of the marine protected 
area must be a foremost priority in MPA governance. 
A marine protected area as a legal entity requires the 
responsibilities, management options, restrictions, 
and basis for protection and enforcement to be carried 
out consistently with the Earth Law Framework. It 
therefore, allows for a true systems-based approach 
with objectives and rules that aim for restoring and 
protecting ecosystems and their natural processes 
outside human utility and benefit.  
 
The IUCN created three guiding principles for 
protected areas that address how a “protected area” is 
to be understood and applied. They include:   
1) “[O]nly those areas where the main objective is 

conserving nature can be considered protected 
areas; this can include many areas with other 
goals as well, at the same level, but in the case of 
conflict, nature conservation will be the priority; 

2) Protected areas must prevent, or eliminate where 
necessary, any exploitation or management 
practice that will be harmful to the objectives of 
designation; [...] 

3) Protected areas should usually aim to maintain or, 
ideally, increase the degree of naturalness of the 
ecosystem being protected (Dudley, 2008, p. 
10).”140  

 

Therefore, the priority for marine protected areas 
should be conservation, and umbrella legislation 
should legally require management and subsequent 
decisions to advance this objective. 
 
 
Guiding principles of the Earth Law Framework 

 
In addition to those principles created by the IUCN, 
we provide 11 guiding principles to apply throughout 
the decision making process to ensure all statutory 
functions are carried out consistently within the Earth 
Law Framework.  
 
1. Protected area umbrella legislation must 

recognize and protect the ocean’s inherent rights 
and intrinsic value. 

2. Protected area management must place us within 
the capacity of natural laws. 

3. To effectively protect and restore the ocean we 
must adopt a true “systems-approach;” moving 
beyond maintaining an ecosystem to provide 
services to humans, moving towards maintaining 
an ecosystem to provide for the continued 
functions of its constituting elements in 
perpetuity. 

4. Protected area legislation must prevent declaring 
the ocean as a “resource,” and instead aim to 
define the ocean as a legal entity with all the 
rights, duties and responsibilities of a legal 
person. 

5. Governance must aim to conserve and restore the 
ocean as the highest objective for management. 

6. Management must aim to achieve a ‘healthy 
ocean’ where healthy is informed by science and 
defined by the ocean’s own well-being and natural 
state, rather than defined by its utility to humans. 

7. A significant proportion of the protected area 
must be set aside to exist without human 
disturbance. 

8. The protection process, and in particular 
managing offices, must be comprised of 
“Guardians;” human representatives of the ocean 
itself. 
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9. We have a collective responsibility and right to 
respect and protect the ocean, and we must be 
allowed to exercise that right. 

10. The ocean is a complex interconnection of systems 
and processes and the absence of concrete 
information should not prevent protective and 
restorative action; and the burden of proof shall be 
placed on those wishing to undertake the 
extractive or exploitative activity. 

11. Cetaceans play an important role in conserving 
the ocean and can help guide management 
decisions about ocean conservation (see Box 2).141 

 
 
In sum, management of the marine protected area 
(MPA) will be undertaken in a manner that gives effect 
to the principles of the Earth Law Framework. As an 
example of what this would look like:  
 
 
A definition of the term “MPA” 
• The Marine Protected Area is a legal entity, and 

has all the rights, powers, duties, and liabilities of 
a legal person. The MPA has “an identity in and of 
itself, inspiring people to commit to its care.”142 

 
 
Basic description of the MPA and values 
• We recognize the MPA as a place of outstanding 

national value and intrinsic worth; treasured by all 
for the distinctive natural values of its vast seas 
and species within, “and for the integrity of those 
values; for its indigenous ecological systems and 
biodiversity, its historical and cultural heritage, 
its scientific importance, and as a place for 
outdoor recreation and spiritual reflection.”143 

 
 
Objectives 
• To first and foremost preserve the marine system 

in as far as possible its natural state and to retain 
the natural character of the MPA as an area with 
significant and unique natural values. 

BOX 2 

The Encyclopedia Britannica defines 
“natural law” as a system of rights 
or justice held to be common to all 
humans and derived from nature rather 
than from the rules of society. Codifying 
legal rights for nature in our governance 
systems correctly places human law within 
the constraints of natural law, and the 
economic system within the constraint of 
natural systems. It requires us to take into 
account those ecological functions that we 
cannot monetize that are essential for 
human society and ecosystem vitality.a 
Accordingly, the Earth Law Framework 
requires that human laws and systems 
must respect and function within natural 
laws and systems. 
 
The Earth Law Framework helps ensure 
MPA management decisions embody an 
“understanding of the structure and 
dynamics of the natural system and of the 
constraints presented by that system and 
by natural laws, and then provide feedback 
to regulate economic systems within those 
constraints. Because the finite limits to 
resource-use are based on natural laws, not 
human law, and since exceeding those 
limits will eventually lead to catastrophic 
effects on both ecological and economic 
systems, they must be identified clearly.”b 
 
By providing such a provision in legal 
decrees that define or manage the area, 
we work within the constraints of natural 
law: fundamental physical laws and 
biological dynamics constrain human 
institutions and desires, not the reverse.c 

 
 
 
 

Earth law places 
human law within 
the capacity of 
natural law 

a Wild Living Resources, supra at 346.  
b Id.  
c Id. at 341. 

https://www.britannica.com/topic/justice-social-concept
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• To conserve the ocean and prevent or eliminate 
any activity which may harm the ocean’s rights; in 
the case of conflict, ocean conservation will be the 
priority; 

 
 
Authorities in charge and process for decision 
making 
• The rights, powers, and duties of the MPA must be 

exercised and performed on behalf of and in the 
name of the MPA—(i) by the MPA Board; and (ii) 
the liabilities are the responsibility of the MPA 
Board 

• All decisions and activities are determined with 
respect to the MPA’s rights 

• All persons and communities can call upon the 
government and authorities to enforce the rights 
of the MPA 

 
 

Preliminary guidance regarding responsibilities to 
protect the MPA 

1. As put forth in the ‘Eleven Guiding Principles’ 
(1) Representation, Promotion and Advocacy 

(a) The board must act in the interests of the 
MPAs in any statutory process or at any 
public forum 

(b) The board must act and speak for and on 
behalf of sanctuary 

(c) The board must advocate, promote and 
protect the health and well-being of 
sanctuary 

(2) Strategy and Actions 
(a) The board must identify the issues 

relevant to the health and well-being of 
the MPA 

(b) The board must provide a strategy to deal 
with those issues; and recommend 
actions to deal with those issues. 

 

BOX 3 

Cetacean habitat serves as a starting point 
when designating marine protected area 
boundaries and zones. Critical habitat for 
cetaceans, the areas that cetaceans use to 
feed, mate, reproduce and socialize, as well 
as the areas that protect essential 
ecosystem functions and the habitat that 
cetacean prey depend upon, are important 
to include in a marine protected area and 
may serve as areas for no-take. Also, the 
visibility of cetaceans provides a relatively 
effective way to gain the necessary 
information and data needed for 
designation and planning of marine 
protected areas, and successful ocean 
conservation in general. 

The Rights of Cetaceans 
“There is an ethical consideration 
that all animals have a fundamental 
right to healthy habitat… [that] 
underpins for many the drive for 
whale conservation and marine 

  

Moreover, cetaceans are highly intelligent 
and sentient beings. They experience 
emotions, have a sense of self-identity, and 
communicate as cultural beings. 
Cetaceans possess rights of their own, 
which are recognized when employing the 
Earth Law framework for MPAs. 
Recognizing cetacean rights means: 
 
• Regulating tourism and shipping traffic 

to have minimal effect on these species 
• Prohibiting extraction or take in their 

critical habitat 
• Maintaining population levels 

according to their natural capacity 
• Making illegal activities that market or 

commercialize these species  
 

Source: Adapted from Hoyt (2011), Whale and 
Dolphin Conservation, ABC Science and One Green 
Planet 
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Zoning plan 
• Cetaceans help guide zoning and restrictions on 

human activity 
• Fully protects core areas through strict 

prohibition on all human activities and impacts 
• Planning driven by the best scientific information 

and on a precautionary basis 
 
 
Monitoring and performance criteria for monitoring 
in support of the objectives and effectiveness of the 
management plan 
• The MPA is “healthy” when it maintains “normal 

form and function”; that is, it has the ability to 
maintain its structure (organization) and function 
(vigor) over time in the face of external stress 
(resilience).” 

 

Examples of the Framework in action can be seen in 
Ecuador and New Zealand 

 
a. Article Three of the Special Law of the Galapagos 

outlines principles for governing the islands. 
These include: ‘‘An equilibrium among the society, 
the economy, and nature; cautionary measures to 
limit risks; respect for the rights of nature; 
restoration in cases of damage; and citizen 
participation.” The Special Law of the Galapagos 
proposes a holistic management plan that 
recognizes the natural processes of ecosystems 
and the interactions between local communities 
and terrestrial and marine areas as well as the key 
threats of human interference (see Appendix I, 
Part A). 

 
b. Under the Tutohu Whakatupua Treaty 

Agreement, the Whanganui River in New Zealand 
is given legal status under the name Te Awa 

Tupua. Te Awa Tupua is 
recognized as “an 
indivisible and living 
whole” and “declared to be 
a legal person.” The 
Whanganui River Claims 
Settlement Act of 2017144 
“sets out the component 
elements of the 
framework, including the 
legal recognition of Te Awa 
Tupua, the establishment 
of Te Pou Tupua [the 
guardian board]” and 
“states the relevance of Te 
Pā Auroa nā Te Awa Tupua 
(the framework) in the 
existing legal context, and 
requires interpretation of 
the framework in a way 
that best furthers the 
relevant agreements in the 
deed of settlement. It also 
requires statutory 
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functions to be carried out consistently with the 
purpose of the legislation under which the 
functions are carried out” (see Appendix I, Part B). 

 
 
Balancing rights and criteria for decision making 

 
“Transforming our environmentally destructive 
economy into one that can sustain progress depends 
on a Copernican shift in our economic mindset, a 
recognition that the economy is part of the Earth's 
ecosystem and can sustain progress only if the 
economy is restructured so that it is compatible with 
the ecosystem,” says Lester R. Brown, Founder of the 
Worldwatch Institute and Earth Policy Institute, 
MacArthur Fellow and advisor to the US government 
on agricultural issues.145 
 
Historically, the nature and extent of human activity 
has been determined based on its impact on the 
environment (i.e. Environmental Impact 
Assessments). Cost-benefit-analysis, also known as 
weighing, defines nature in commercial terms; it 
focuses on the monetary value of what can be 
exchanged for nature. What a healthy ocean actually 
provides to not only humans but the entire Earth 
system is largely undervalued; harmful activities 
prevail in current environmental law. 
 
An Earth Law approach aims to balance nature’s rights 
with social and economic 
interests, by recognizing the 
intrinsic worth of the ocean, 
and the value of a healthy 
ocean to the planet. Good 
governance, an enabling 
environment, sustainable 
land- and marine- based 
human activities, and 
adequate measures will be 
required to reduce the 
negative anthropogenic 
impacts on the marine 
environment.146 Therefore, 
equal balancing of human 
interests and needs with that 
of the marine protected area 

requires the creation and analysis of economic (i.e. 
performance), governance (i.e., implementation) and 
ecological standards. Several criteria should be 
considered to define what policy action is the best 
choice. 
 
 
Summary of recommendations 

 
One of the voluntary commitments undertaken at the 
UN Ocean Conference held in New York in June 2017 
was to accord the Pacific Ocean the same protective 
legal rights as individuals now enjoy.147 
 
As part of the Earth Law movement around the world, 
this represents an inversion of historical ocean 
conservation perspectives. Rather than assessing 
human activities from a human needs point of view 
only, this means a broader perspective which 
prioritizes the needs of marine ecosystems to exist, 
thrive and evolve. 
 
This paradigm shift requires an evolved way to view 
standards for activities in three areas: 
• Economic 
• Governance 
• Ecological   



 

VI. APPLYING THE EARTH LAW FRAMEWORK FOR MARINE PROTECTED AREAS 29 

Key considerations for Earth Law-centered economic 
criteria may include: 
• Reflecting on the true cost of our activities and 

their impacts, which includes costs to the marine 
ecosystem and its ability to renew and restore 
itself. 

• The consideration of “no level of human activity” 
as a viable alternative in decision making. 

• Decisions should evolve to include non-
consumptive values and models. 

 
Key considerations for Earth Law-centered 
governance may include: 
• Evaluate decisions using attributes and scores 

that assign the highest scores to those activities 
and regulations that lead to the fulfillment of the 
conservation objectives. 

• Adherence to established “good governance” 
principles. 

• Application of the Precautionary Principle which 
puts the burden of proof on those wishing to take 
potentially harmful action – to prevent harm 
before it occurs. 

• Ensure public and stakeholder involvement and 
acceptance of the regulatory decisions. 

• Development of alternative livelihoods that allow 
for both human and ecological interests to thrive. 

 
Key considerations for Earth-Law centered ecological 
criteria may include: 
• Regulatory decisions to achieve conservation of 

ecosystem and species. 
• Goals for ecosystem components are identified 

and regulations guide human activity towards 
realization of identified goals. 

• Impacts to keystone species are given priority in 
decision making. 

 
Criteria are further expanded upon in Appendix J 
(Note this list is not intended to be exhaustive, but 
provided as a starting point to guide implementation 
of the Earth Law Framework). 
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All life on the planet depends on the stability of the 

ocean’s ecological communities. However, ocean 
ecological stability faces multiple threats from direct 
human activity such as fishing and far-reaching 
environmental challenges including climate change 
and habitat destruction. The ocean needs humans to 
transform their perspective. The proposed solution is 
a paradigm shift in law to grant ecological 
communities rights and protections.  
 
We can no longer treat the ocean as a limitless 
resource that we are not dependent on. We must 
fundamentally change our relationship with nature 
and the legal system we function within. The 
framework presented is intended to serve as a 
guideline for implementing an approach to marine 
protected area governance that allows humans to live 
within the ocean’s ecological limits. The ocean cannot 
take a human-centered approach much longer. The 
ocean, needs us to transform our governance systems, 
to recognize that nature has inherent rights to live, 
thrive and evolve, and to acknowledge that humans 
have a responsibility to respect and protect those 
rights. Now is not the time for business as usual. Join 
the movement to recognize and protect the ocean’s 
rights. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“Life itself arose 
from the 

oceans.”148 
To protect life – 
we must protect 

the ocean. 
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UN documents or declarations 
1.1 World Charter for Nature, U.N. Doc. A/37/51 

(1982) 

 “Convinced that: 

(a)  Every form of life is unique, warranting respect 
regardless of its worth to man, and, to accord other 
organisms such recognition, man must be guided by a 
moral code of action, 

 (b) Man can alter nature and exhaust natural 
resources by his action or its consequences and, 
therefore, must fully recognize the urgency of 
maintaining the stability and quality of nature and of 
conserving natural resources”149 

“1.   Nature shall be respected and its essential 
processes shall not be impaired.”150 

“4.   Ecosystems and organisms, as well as the land, 
marine and atmospheric resources that are utilized by 
man, shall be managed to achieve and maintain 
optimum sustainable productivity, but not in such a 
way as to endanger the integrity of those other 
ecosystems or species with which they coexist.”151 

1.2 Resolution adopted by the General Assembly 
on 27 July 2012 "The Future We Want" 

“We recognize that oceans, seas and coastal areas 
form an integrated and essential component of the 
Earth’s ecosystem and are critical to sustaining it, and 
that international law, as reflected in the United 
Nations Convention on the Law of the Sea, provides 
the legal framework for the conservation and 

sustainable use of the oceans and their resources. We 
therefore commit to protect, and restore, the health, 
productivity and resilience of oceans and marine 
ecosystems, to maintain their biodiversity, enabling 
their conservation and sustainable use for present and 
future generations, and to effectively apply an 
ecosystem approach and the precautionary approach 
in the management, in accordance with international 
law, of activities having an impact on the marine 
environment, to deliver on all three dimensions of 
sustainable development.”152 

 

1.3 Resolution adopted by the General Assembly 
on 6 July 2017: Our ocean, our future: call for 
action 

“1. We, the Heads of State and Government and 
high-level representatives, meeting in New York 
from 5 to 9 June 2017 at the United Nations 
Conference to Support the Implementation of 
Sustainable Development Goal 14 of the 2030 
Agenda, with the full participation of civil society, 
and other relevant stakeholders, affirm our strong 
commitment to conserve and sustainably use our 
oceans, seas and marine resources for sustainable 
development”153 

“5. We are committed to halting and reversing the 
decline in the health and productivity of our ocean 
and its ecosystems and to protecting and restoring 
its resilience and ecological integrity. We 
recognise that the wellbeing of present and future 

APPENDIX A 
Literature review of organizations and experts calling 
for the shift to holism that the Earth Law Framework 
represents 
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generations is inextricably linked to the health and 
productivity of our ocean.”154 

“13. We call on all stakeholders to conserve and 
sustainably use the oceans, seas, and marine 
resources for sustainable development by taking, 
inter alia, the following actions on an urgent 
basis, including by building on existing 
institutions and partnerships: 

 (j) Support the use of effective and appropriate area-
based management tools, including marine protected 
areas and other integrated, cross-sectoral approaches, 
including marine spatial planning and integrated 
coastal zone management, based on best available 
science, as well as stakeholder engagement and 
applying the precautionary and ecosystem 
approaches, consistent with international law and in 
accordance with national legislation, to enhance ocean 
resilience and better conserve and sustainably use 
marine biodiversity. 

(l) Enhance sustainable fisheries management, 
including to restore fish stocks in the shortest time 
feasible at least to levels that can produce maximum 
sustainable yield as determined by their biological 
characteristics, through the implementation of 
science-based management measures, monitoring, 
control and enforcement, supporting the consumption 
of fish sourced from sustainably managed fisheries, 
and through precautionary and ecosystem approaches 
as appropriate, as well as strengthening cooperation 
and coordination, including through, as appropriate, 
regional fisheries management organisations, bodies 
and arrangements.”155 

1.4 UN Harmony with Nature: Draft Resolution 
2017 

Former resolutions are available here: 
http://www.harmonywithnatureun.org/documents.ht
ml 

“Expressing concern about documented 
environmental degradation, potentially more frequent 
and intense natural disasters and the negative impact 
on nature resulting from human activity, and 
recognizing the need to strengthen scientific 
knowledge on the effects of human activities on the 
Earth systems, with the aim of promoting and 
ensuring an equitable, balanced and sustainable 
relationship with the Earth”156 

“Reaffirming that fundamental changes in the way 
societies produce and consume are indispensable for 
achieving global sustainable development”157 

“Considering that sustainable development is a 
holistic concept that requires the strengthening of 
interdisciplinary linkages in the different branches of 
knowledge”158 

“Calls for holistic and integrated approaches to 
sustainable development, in its three dimensions, that 
will guide humanity to live in harmony with nature 
and lead to efforts to restore the health and integrity 
of the Earth’s ecosystems”159 

2 Food and Agriculture Organization documents 

2.1 FAO - Technical Guidelines For Responsible 
Fisheries, 2. The ecosystem approach to 
fisheries, 2003 

“The term ecosystem approach to fisheries (EAF) has 
been adopted in these guidelines to reflect the 
merging of two different but related and - it is hoped - 
converging paradigms. The first is that of ecosystem 
management, which aims to meet its goal of 
conserving the structure, diversity and functioning of 
ecosystems through management actions that focus 
on the biophysical components of ecosystems (e.g. 
introduction of protected areas). The second is that of 
fisheries management, which aims to meet the goals 
of satisfying societal and human needs for food and 
economic benefits through management actions that 
focus on the fishing activity and the target resource. 

http://www.harmonywithnatureun.org/documents.html
http://www.harmonywithnatureun.org/documents.html
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Up until recently, these two paradigms have tended to 
diverge into two different perspectives, but the 
concept of sustainable development requires them to 
converge towards a more holistic approach that 
balances both human well-being and ecological well-
being.”160 

“The guidelines recognize that there is a need to 
improve current fisheries management. The 
interactions that occur between fisheries and 
ecosystems, and the fact that both are affected by 
natural long-term variability as well as by other, non-
fishery uses, must be more effectively taken into 
consideration.”161 

2.2 Fisheries management. 4. Marine protected 
areas and fisheries. FAO Technical Guidelines 
for Responsible Fisheries. No. 4, Suppl. 4. 
Rome, FAO. 2011. 198p. 

“However, because of the failure of conventional 
measures in many cases, MPAs have increasingly been 
promoted. Fisheries management, at the same time, is 
also evolving towards more integrated approaches 
through EAF (ecosystem approach to fisheries). As a 
management framework, EAF is not a new approach, 
but a practice in evolution, progressively making more 
explicit the inclusion of broader ecosystem 
considerations– including both environmental and 
human dimensions – with a view to achieving 
sustainability. MPAs can be useful for achieving 
objectives related to fisheries management and 
biodiversity conservation, but to meet the majority of 
fisheries management goals they generally must be 
implemented in combination with other, more 
conventional management measures.”162 

2.3 FAO, Asia-Pacific Fishery Commission, 
"Ecosystem Approach to Fishery Management 
(EAFM)" training course 

“Why do we need to use an Ecosystem Approach to 
Fishery Management? 

If we consider the wide scope of threats and issues 
facing fisheries and their supporting ecosystems, it is 
obvious that conventional fisheries management does 
not cover them all and a broader, more inclusive 
approach is needed. Once we recognize the benefits 
that ecosystems bring to human societies, we can 
understand the need for managing these same 
ecosystems more holistically (i.e. going beyond a focus 
on managing only the activities relating to target 
species of fish). 

Taking a holistic approach requires a broader 
understanding of the ecosystem and stakeholders that 
are directly or indirectly linked to a particular fishery. 
It also requires that we balance the opinions and needs 
of these different groups, based on priorities and 
trade-offs.”163 

3 NOAA documents (US Department of 
Commerce, National Oceanic and Atmospheric 
Administration) 

3.1 Fowler, C. W., R. D. Redekopp, V. Vissar, 
and J. Oppenheimer. 2014. Pattern-based 
control rules for fisheries management. U.S. 
Dep. Commer., NOAA Tech. Memo. NMFS-
AFSC-268, 116 p. 

“Today, we are witness to an increasing number of 
failures of conventional approaches to fisheries 
management. By conventional standards, about 28% 
of the world's fisheries can now be seen as either 
recovering from being overfished, or still overfished 
(FAO 2009). As will be presented below, by more 
systemic (or holistic) standards, virtually all 
commercial fishing involves harvesting of a 
magnitude that is well beyond being fully sustainable 
(Belgrano and Fowler 2011, Fowler et al. 2013). In spite 
of progress toward the goal of accounting for 
ecosystems (and to a very limited extent, evosystems) 
in decision-making and management, overfishing 
continues to be a problem.”164 
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“Leading up to the emphasis on adopting an 
ecosystem-based approach to management was the 
clear lack of sufficient consideration of the 
innumerable forms of ecological interconnectedness 
(Christensen et al. 1996).”165 

“Through recognition of the need to account for such 
complexity, holism has been seen by many as crucial to 
management. To meet the need for such holism, there 
is an alternative form of management that involves 
rejecting and replacing many (but not all) of the 
processes upon which conventional management 
depends. This approach (systemic management, 
Fowler 2009), takes into account all relevant factors, 
including those that historians, scientists, and 
managers have identified (including those that will be 
identified in the future as well as those that will never 
be identified) by making direct use of integrative 
empirical patterns that provide guiding 
information.”166 

3.2 Holistic Fisheries Management: Combining 
Macroecology, Ecology, and Evolutionary 
Biology, Charles W. Fowler, Andrea 
Belgrano, and Michele Casini, Marine 
Fisheries Review (Scientific Publications 
Office, National Marine Fisheries Service, 
NOAA), volume 75 number 1–2, July 2013. 

“Ecosystem-based management is one of many 
indispensable components of objective, holistic 
management of human impacts on nonhuman 
systems. By itself, however, ecosystem-based 
management carries the same risks we face with other 
forms of current management; holism requires more. 
Combining single species and ecosystem approaches 
represents progress. However, it is now recognized 
that management also needs to be evosystem-based. 
In other words, management needs to account for all 
coevolutionary and evolutionary interactions among 
all species; otherwise we fall far short of holism. Fully 
holistic practices are quite distinct from the 

approaches to the management of fisheries that are 
applied today.”167 

3.3 NOAA Fisheries website 

“Ecosystem-based fisheries management (EBFM) is a 
holistic way of managing fisheries and marine 
resources by taking into account the entire ecosystem 
of the species being managed. The goal of ecosystem-
based management is to maintain ecosystems in a 
healthy, productive, and resilient condition so they 
can provide the services humans want and need. The 
EBFM approach also can be applied in the 
management of protected and other trust marine 
species. EBFM is the most efficient and effective way 
for NOAA Fisheries to address this vast range of 
responsibilities simultaneously. It allows us to 
consider the full range of trade-offs, interactions, and 
cumulative effects.”168 

“Integrated ecosystem assessments (IEAs) are a way to 
better manage resources, and they provide a sound 
scientific basis for EBFM. IEAs provide a structure to 
assess ecosystem status relative to objectives of 
different groups (e.g., fishing, recreation, energy 
production, shipping, agriculture, forestry, food, 
clean water), account for the holistic impact of 
management decisions, and guide management 
evaluations. NOAA is building a national Integrated 
Ecosystem Assessment (IEA) program that will include 
eight regions based on U.S. large marine 
ecosystems.”169 

4 GEF strategies and projects (Global Environment 
Facility) 

The Global Environment Facility (GEF) was established 
on the eve of the 1992 Rio Earth Summit to help tackle 
our planet’s most pressing environmental problems. 
Since then, the GEF has provided over $17 billion in 
grants and mobilized an additional $88 billion in 
financing for more than 4000 projects in 170 
countries.  Today, the GEF is an international 
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partnership of 183 countries, international 
institutions, civil society organizations and the private 
sector that addresses global environmental issues. 

Note: Protecting the oceans and its biodiversity has always 
been a key issue for GEF. Below are discussed the strategies 
for the more recent periods (GEF-5: 2010-2014 and GEF-6: 
2014-2018) and some projects from these two periods linked to 
the evolving management of fisheries and the marine 
biodiversity. 

4.1 GEF-5 Focal Area Strategies, GEF/R.5/Inf.14 
September 18, 2009 

“Biodiversity is under heavy threat and its loss is 
considered one of the most critical challenges to 
humankind.”170 

“Protection of deep-sea species, marine biodiversity, 
and seamount habitat can be greatly improved 
through enhanced capacity of Regional fisheries 
organizations to manage according to ecosystem-
based approaches and application of conservation 
tools such as MPAs and spatial management tools. 
Pilot initiatives with resources and expertise from 
both the Biodiversity and International Waters areas 
have the potential to holistically address sustainable 
fisheries and conservation with Marine Protected 
Areas (MPAs), Benthic Protected Areas (BPAs), spatial 
management, cooperative frameworks, and improved 
flag-state fisheries compliance.”171 

4.2 GEF-6 Programming Directions, Extract 
from GEF Assembly Document 
GEF/A.5/07/Rev.01, May 22, 2014 

BIODIVERSITY FOCAL AREA STRATEGY: “Goal and 
Objectives: BD 1: Improve Sustainability of Protected 
Area Systems. The GEF defines a sustainable protected 
area system as one that: a) effectively protects 
ecologically viable and climate-resilient representative 
samples of the country’s ecosystems and provides 
adequate coverage of threatened species at a sufficient 
scale to ensure their long term-survival. b) has 

sufficient and predictable financial resources 
available, including external funding, to support 
protected area management costs; and c) retains 
adequate individual and institutional capacity to 
manage protected areas such that they achieve their 
conservation objectives.”172 

INTERNATIONAL WATERS FOCAL AREA STRATEGY: 
“Goal: Promotion of collective management of 
transboundary water systems and implementation of 
the full range of policy, legal, and institutional reforms 
and investments contributing to sustainable use and 
maintenance of ecosystem services.”173 

4.3 Sustainable Fisheries Management and 
Biodiversity Conservation of Deep-Sea Living 
Marine Resources and Ecosystems in Areas 
Beyond National Jurisdiction  

http://www.fao.org/3/a-i7131e.pdf 
http://www.fao.org/in-
action/commonoceans/projects/deep-seas-
biodiversity/en/ 

The ABNJ Deep Seas Project is a five-year project 
designed to enhance sustainability in the use of deep-
sea living marine resources and biodiversity 
conservation in areas beyond national jurisdiction 
(ABNJ) through the systematic application of an 
ecosystem approach. 

“The GEF/FAO/GOF workshop report on Linking 
Global and Regional Levels in the Management of 
Marine Areas Beyond National Jurisdiction (ABNJ) 
(organized at FAO, Rome, February 17-20, 2015). This 
workshop identified the further development of 
capacity to better manage ABNJ areas, including 
through the application of integrated and ecosystem-
based management approaches to area-based 
planning, as an essential imperative.” 

4.4 Governance Strengthening for the 
Management and Protection of Coastal- 
Marine Biodiversity in Key Ecological Areas 

http://www.fao.org/3/a-i7131e.pdf
http://www.fao.org/in-action/commonoceans/projects/deep-seas-biodiversity/en/
http://www.fao.org/in-action/commonoceans/projects/deep-seas-biodiversity/en/
http://www.fao.org/in-action/commonoceans/projects/deep-seas-biodiversity/en/
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and the Implementation of the Ecosystem 
Approach to Fisheries (EAF) in Argentina 

“The Argentine marine fisheries have shown a slow but 
constant transformation over the last 25 years, 
gradually shifting from a conventional resource 
management approach to a an Ecosystem Approach to 
Fisheries (EAF), which is still incipient.”174 

“Management measures that were established by the 
Federal Fisheries Council, in fulfillment of the 
provisions of the above-mentioned Law, include total 
allowable catch for commercial species, closed 
seasons, minimum capture length, maximum catch 
for a species or series of species per fishing trip among 
others. Nonetheless, there are still a number threats 
and problems to biodiversity conservation in the 
Argentine marine area. In order to address these 
problems, the Argentine Ministry of the Environment 
and Sustainable Development (MAyDS) has requested 
FAO’s support to access GEF funds for a project that 
has the global environmental objective of 
strengthening management capacities and protecting 
marine biodiversity in environmentally significant 
areas, by creating new MPAs and applying the 
Ecosystem Approach to Fisheries (EAF).”175 

5 IUCN documents (International Union for 
Conservation of Nature) 

5.1 Resolution 100 “Incorporation of the Rights 
of Nature as the organizational focal point in 
IUCN’s decision making”, WCC-2012-Res-
100 

“Also noting that, in addition to seriously impacting 
the environment, the current production and 
consumption model has shown itself to be inadequate 
when it comes to combating poverty and improving 
the quality of life of most of the world’s population”176 

The World Conservation Congress: 

“1. Recommends to the Director General to initiate a 
process that considers the Rights of Nature as a 
fundamental and absolute key element for planning, 
action and assessment at all levels and in all areas of 
intervention”177 

“4. Invites the Director General and IUCN Members to 
promote the development of a Universal Declaration 
of the Rights of Nature, as a first step towards 
reconciliation between human beings and the Earth as 
the basis of our lives, as well as the foundations of a 
new civilizing pact.”178 

5.2 IUCN World Commission on Protected Areas 
(IUCN-WCPA) (2008). Establishing Marine 
Protected Area Networks—Making It 
Happen. Washington, D.C.: IUCN-WCPA, 
National Oceanic and Atmospheric 
Administration and The Nature Conservancy. 
118 p. 

“A key management strategy to address many issues 
affecting marine and coastal ecosystems and 
resources is the implementation of marine protected 
areas (MPAs).”179 

“If designed correctly and managed well, MPAs have 
an important role to play in protection of ecosystems 
and, in some cases, enhancing or restoring the 
productive potential of coastal and marine fisheries. 
However, it is recognized that MPAs are not the only 
solution for coastal and marine problems. For 
example, when MPAs are used in conjunction with 
other management tools, such as integrated coastal 
management (ICM), marine spatial planning and 
broad area fisheries management, they offer the 
cornerstone of the strategy for marine 
conservation.”180 

“MPAs networks, formed through the scaling up of 
single MPAs to zoned networks with multiple-use 
MPAs, can provide an ecosystem-based management 
approach (Christie et al. 2007). Large-scale, multiple-
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use protected areas demonstrate the concept of 
ecosystem management, where the geographical 
extent of protection is based on the movements of 
organisms and physically linked processes. In 
recognition of these linkages, MPA managers and 
planners should consider protection of ecosystem 
function, structure and integrity, in addition to 
individual resources (such as specific species or 
habitats) and physical characteristics (Agardy and 
Staub 2006).”181 

5.3 IUCN Programme 2017–2020 

“The historic agreement that emerged from the 21st 
Conference of Parties to the United Nations 
Framework Convention on Climate Change (UNFCCC 
COP21) in Paris in December 2015 sent a clear signal 
about the vital importance of natural ecosystems in 
achieving climate neutrality over the course of this 
century.”182 

“Ecosystems already provide a host of services to 
humanity, but these remain undervalued.”183 

2020 Targets: 

“10. Protected area networks are expanded to conserve 
areas of particular importance for biodiversity 
through effectively and equitably managed, 
ecologically representative and well-connected 
systems of protected areas and other effective area-
based conservation measure”184 

“15. Community-led, cultural, grassroots or protected 
area governance systems that achieve the effective and 
equitable governance of natural resources are 
recognised (as best practices/pilot testing), supported 
and promoted, while respecting the rights of 
nature.”185 

“19. Legal and institutional frameworks for an 
increased number of transboundary areas, including 
protected areas, are established and deliver effective 
and well-implemented natural resource governance”186 

“30. Legal, customary and institutional mechanisms 
and resourcing are effectively implemented to 
maintain intact, natural and semi-natural ecosystems 
that deliver benefits to society, including existing and 
new protected areas.”187 

5.4 Lewis, N., Day, J.C., Wilhelm, ‘A., Wagner, 
D., Gaymer, C., Parks, J., Friedlander, A., 
White, S., Sheppard, C., Spalding, M., San 
Martin, G., Skeat, A., Taei, S., Teroroko, T., 
Evans, J. (2017). Large-Scale Marine 
Protected Areas: Guidelines for design and 
management. Best Practice Protected Area 
Guidelines Series, No. 26, Gland, 
Switzerland: IUCN. xxviii + 120 pp 

“Profound ecological changes are occurring and will 
continue to have a negative impact on the oceans, 
their resources and the people and communities 
whose very survival depends on the sea. In the face of 
these challenges, there is an urgent to need not only to 
‘go big’ with our marine conservation efforts, but to do 
so in ways that increase and strengthen models of best 
practice management across MPAs at all scales.”188 

 “Working towards effective and equitable 
management of MPAs requires governance systems 
that are also effective, inclusive, diverse and vibrant. 
Decisions must consider both the ecological and social 
aspects of the conservation initiative.”189 

“Despite the challenges, LSMPAs (Large Scale Marine 
Protected Areas) can provide unique benefits and help 
reach global targets in meaningful ways when 
developed within the context of an overarching 
national or regional ecosystem-based approach to 
ocean governance that includes managing society’s 
interactions within ecosystems.”190 

“The key is for all players to commit to effective and 
equitable governance and management that seeks to 
conserve biodiversity in parallel with influencing, for 
the better, the economic, social and political drivers 
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that affect ecosystem management, nature-based 
livelihoods, and the rights and responsibilities for 
nature (IUCN, 2012).”191 

“Process principles: 

• Utilise multidisciplinary approaches, 
methods and perspectives; be inclusive of 
multiple knowledge systems. 

● Meet the current needs of the management 
team and the site without compromising the 
long-term sustainability of either. 

• Support intergenerational capacity building 
to ensure there are always qualified, 
passionate managers and community leaders 
to support the MPA in perpetuity. 

• Value a holistic management model that seeks 
to understand the relationship between 
nature, culture and the human dimension. 

• Deal with uncertainty by taking a 
precautionary approach that considers the 
sociocultural, economic and political factors, 
as well as the environmental ones. 

• Use an iterative approach that adapts 
management strategies as conditions change 
or new information becomes available. 

• Enhance smaller-scale management 
approaches by complementing existing 
efforts and leveraging limited resources. 

• Create transparent processes.”192 
“In managing an LSMPA, rarely are marine 
ecosystems managed separately from its component 
parts; rather, the human activities occurring in and 
around an LSMPA are managed holistically.”193 
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UNIFORM 
MULTIPLE-USE 
MPAS 

MPAs or zones with a consistent level of protection, allowable activities or 
restrictions throughout the protected area. Extractive uses may be restricted 
for natural or cultural resources.194 

ZONED MULTIPLE-
USE MPAS 

Some extractive activities throughout the entire site are allowed. Marine 
zoning is used to allocate specific uses to compatible places or times in order to 
reduce user conflicts and adverse impacts.195 

ZONED MULTIPLE-
USE WITH NO-TAKE 
AREAS 

Multiple-use MPAs. They contain at least one legally established management 
zone in which all resource extraction is prohibited.196 

NO-IMPACT MPA MPAs or zones that allow human access, but prohibit all activities that could 
harm the site’s resources or disrupt the ecological and cultural services they 
provide. Examples of activities typically prohibited in no-impact MPAs include 
resource extraction of any kind (fishing, collecting, or mining), discharge of 
pollutants, disposal or installation of materials and alteration or disturbance of 
submerged cultural resources, biological assemblages, ecological interactions, 
physiochemical environmental features, protected habitats, or the natural 
processes that support them.197  

NO ACCESS MPA MPAs or zones that restrict all human access to the area in order to prevent 
potential ecological disturbance, unless specifically permitted for designated 
special uses such as research, monitoring or restoration.198 

MARINE RESERVES Often called no-take MPAs. Activities that remove animals or plants or that 
alter habitats are completely prohibited, unless needed for scientific 
monitoring. This means that fishing, aquaculture, dredging and mining is not 
allowed within these special MPAs. On the other hand, swimming, boating and 
scuba diving are usually allowed.199 
 
Since Marine reserves fully protect habitats they often produce very different 
results than an ordinary MPA. The reserves alone cannot address the problems 
such as pollutions and climate change but need to be complemented by other 
management strategies. Nevertheless, it is important to understand the effects 
of marine reserves as well as how to implement them more effectively. 
  
In short, an MPA where it is unlawful to injure, damage, take, or possess any 
living, geological, or cultural marine resource.200 
 

APPENDIX B 
Varying definitions applying to Marine Protected Areas 

http://www.protectplanetocean.org/introduction/introbox/glossary/glossary/introduction-item.html#marres
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EUROPEAN MARINE 
SITES 

Special areas of conservation (required by law under the European Habitats 
Directive) and Special protection areas (required by law under the European 
Wild Birds Directive). Together they make a European Union wide network of 
protected areas called the Natura 2000 network.  
 
European Marine Sites protect the specific species and habitats that are listed 
in the European legislation. Sites are managed to protect the designated 
features from any damaging activities, restricting activities where it cannot be 
proved that they will not have an adverse effect. 201 

MARINE 
SANCTUARIES 

A general type of MPA where there are limits on human activity. Sanctuaries 
vary in the types and levels of activity they allow.202 

MARINE 
CONSERVATION 
ZONES 

A special type of MPA for England and Wales. MCZs protect nationally 
important marine wildlife, habitats, geology and they can be designed 
anywhere in English or Welsh inshore and offshore waters. Sites are selected 
to protect rare, threatened species as well as the range of marine wildlife. 
Social and economic factors are taken into account when identifying new sites, 
which is not the case with general MPAs.203     

RAMSAR SITES Designated under the convention on Wetlands of International Importance 
1971. Includes "areas of marsh, fen, peatland or water, whether natural or 
artificial, permanent or temporary, with water that is static or flowing, fresh, 
brackish or salt, including areas of marine water the depth of which at low tide 
does not exceed six metres".  
 
Wetlands "may incorporate riparian and coastal zones adjacent to the 
wetlands, and islands or bodies of marine water deeper than six metres at low 
tide lying within the wetlands". As such, Ramsar sites that protect intertidal or 
subtidal habitats and species are considered MPAs.  

MARINE 
CONSERVATION 
AREAS 

An MPA where it is unlawful to injure, damage, take, or possess any living, 
geological, or cultural marine resource for recreational and/or commercial 
purposes except for species expressly allowed for recreational and/or 
commercial take (species and gear exceptions vary by location).204 

MARINE PARKS A multiple-use MPA. They have different zones within them allowing different 
types of activities. In the U.S. they are designated by Congress. Legislators can 
specify the level of protection. They usually allow boating, snorkeling and sport 
fishing. Many marine parks also include zones for commercial fishing (open 
zones). They may also include no-take zones.205 

MARINE WILDLIFE 
REFUGES 

In the U.S. alone a system that includes 180 refuges exists. They protect ocean, 
coastal or Great Lakes habitats. They protect an incredible diversity of marine 
and coastal ecosystems including salt marshes, rocky shorelines, tide pools, 
sandy beaches etc.206 
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MARINE 
RECREATIONAL 
MANAGEMENT 
AREAS 

Limits recreational and commercial take of marine resources while allowing 
for legal waterfowl hunting to occur; provides subtidal protection equivalent to 
an MPA. Restrictions vary.207 

SEASONAL 
CLOSURES/TEMPOR
ARY CLOSURES 

MPAs or zones that protect specific habitats and resources, but only during 
fixed seasons or periods when human uses may disrupt ecologically sensitive 
seasonal processes such as spawning, breeding, or feeding aggregations.  
 
Do not provide any guarantee against overfishing of a fish stock which can take 
place in other areas at other times. On the other hand, closures of major 
portions of the fishing grounds can affect fishing mortality and abundance in 
adjacent areas. 
 
Their purpose is to reduce catching power and fishing mortality by limiting the 
amount of fishing to a desired level.208 

MONUMENTS They have similar levels of restriction as marine reserves. Marine national 
monuments are nearly off-limits to any kind of resource extraction, with 
exceptions for traditional uses by indigenous peoples and scientific 
research.209 

STRICT NATURE 
RESERVE 

Protected areas that are strictly set aside to protect biodiversity and also 
possibly geological/geomorphological features. Human visitation, use and 
impacts are strictly controlled and limited to ensure protection of the 
conservation values. They are valuable research and monitoring sites.210 

PROTECTED 
SEASCAPE 

The interaction of people and nature over time has produced an area of distinct 
character with significant ecological, biological, cultural and scenic value. 
Safeguarding the integrity of this interaction is vital to protecting and 
sustaining the area and its associated nature conservation and other values.211 
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Part A: The worldview of the current framework 
I. Most of today’s society functions within an 
anthropocentric worldview, with humans as separate 
and above nature, rather as a part and partner. We 
create laws with the assumption that nature is 
therefore property and a resource. Defining nature as 
a resource, is one underlying reason why we continue 
to exploit and degrade without regard for the health of 
the entire system. Consider the various definitions of 
a resource: 

1. Merriam-Webster:  
a)  a source of supply or support: an available 

means 
b)  a natural source of wealth or revenue 
c)  a natural feature or phenomenon that 

enhances the quality of human life 
d)  computable wealth  

2. Oxford: 
a) a stock or supply of money, materials, 

staff, and other assets that can be drawn 
on by a person or organization in order to 
function effectively 

b) a country's collective means of supporting 
itself or becoming wealthier, as 
represented by its reserves of minerals, 
land, and other natural assets 

3. Business Dictionary:  
(a)  an economic or productive factor required 

to accomplish an activity, or as means to 
undertake an enterprise and achieve desired 
outcome 

 
Regardless of the definition used, a resource is defined 
as an economic tool, rather than a part of the Earth 
that we need in order to live.  
 
Erich Hoyt (2011) highlights traditional and current 
assumptions and their outcomes, which apply in the 
context of human use of the ocean and ocean 
conservation. 
Traditional and current assumptions include: 

● “owners of resources have the right to do 
whatever they want with the resources 

● if a resource is not used by someone, it can be 
used by anyone 

● use cannot be restricted unless some 
individual or entity with legal standing objects 
and can show that, its property, or public 
welfare is being affected adversely by the 
activity” 

 
These assumptions have led to: 

● “competition for access to resources 
● development of resource-use industries faster 

than development of knowledge concerning 
the resource and its ecosystem 

● over-capitalization of the industry 
● over-exploitation and depletion of the 

resource 
● damage, waste, or loss of other components 

of the ecosystem 
● loss of capital investment and related socio-

economic impacts because the long-term 
yield is far below the exploitation capacity 
that has developed 

● managing the industry to protect capital 
investment and minimize short-term socio-
economic impacts, rather than to maintain 
the resource at a level provided long-term 
benefits.”212 

 
Due to our values and assumptions, the ocean is often 
described as an “open access resource (for everyone’s 
use) and its over-exploitation is attributed to this 
feature.”213  
 
Suggested mechanisms to ensure that property rights 
are consistent with conservation include: 
internalization of costs that are external and ignored 
by markets, regulation of access to common pool 

APPENDIX C 
The guiding principles and characteristics of the current 
framework 
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resources, and security of tenure for users.214 
However, even these mechanisms are failing and 
proving insufficient,215 especially in the ocean where 
the majority of the area is high seas, and not under 
national jurisdiction. 
 
II. An anthropocentric worldview also contributes to 
human-centered objectives for ocean law and policy. 
Where laws should be designed to protect marine 
ecosystems and species for their own sake, protection 
is largely used to fuel human needs and desires. 
Examples of human-centered objectives in ocean law 
and policy include: 

● The defined goal for creating a network of 
MPAs by the IUCN is “to provide for 
protection, restoration, wise use, 
understanding and enjoyment of the marine 
heritage of the world in perpetuity….in 
accordance with the principles of the World 
Conservation Strategy of human activities 
that use or affect the marine environment.” 
Where wise use is defined as “for the use of 
people on an ecologically sustainable basis.” 
This includes for the continued welfare of 
people affected by the creation of the MPA;216  

● The National Ocean Policy of the United 
States, Executive Order 13547, provides a 
framework to improve ecosystem health, 
resilience, and biodiversity as well as 
sustainable and productive access and use. 
The Order seeks to protect the ocean in order 
to continue to provide benefits that support 
the Nation’s well-being, safety, and 
prosperity. It emphasizes the ocean and 
coastal areas as sources of jobs, energy, 
recreation, tourism, transportation, and that 
communities, not animals, depend on healthy 
and resilient ecosystems. Although the policy 
recognizes the declining health of marine 
ecosystems, it emphasizes the costs to the 
economy, for example, the threats of invasive 
species to fisheries, tourism, and 
infrastructure, and not to endemic species 
populations and ecosystem stability. The 
Implementation Plan states that the policy 

will provide the science and tools to sustain 
and improve the quality of life for all 
Americans rather than all marine life; 

● The United Nations Convention of the Law of 
the Sea’s objective in the preamble is to 
provide for “a legal order for the seas and 
oceans which will facilitate international 
communication, and will promote the 
peaceful uses of the seas and oceans, the 
equitable and efficient utilization of their 
resources, the conservation of their living 
resources, and the study, protection and 
preservation of the marine environment … 
and that the achievement of these goals will 
contribute to the realization of a just and 
equitable international economic order which 
takes into account the interests and needs of 
mankind as a whole.” Though titled 
“conservation of living resources,” Article 61 
determines allowable catch is to be “designed 
to maintain or restore populations of 
harvested species at levels which can produce 
the maximum sustainable yield, as qualified 
by relevant environmental and economic 
factors;”217 and 

● In the United Nations 2030 Agenda, Goal 14 
states: Conserve and sustainably use the 
oceans, seas and marine resources for 
sustainable development (emphasis added). 

Therefore, even in laws designed to protect the ocean, 
human interests dominate. The Magnuson-Stevens 
Fisheries and Conservation Act highlights clearly how 
a human-centered approach to a seemingly well-
intentioned law can prevent conservation. 
The Magnuson-Stevens Fishery Conservation and 
Management Act (MSA) was enacted in the United 
States in 1976 to “prevent overfishing, rebuild 
overfished stocks, increase long-term economic and 
social benefits and to ensure a safe and sustainable 
supply of seafood.” The MSA at first glance, appears to 
aim for the conservation and restoration of fish 
populations, but we are still seeing fisheries collapse; 
in 2015 NOAA identified 9 percent of US stocks on the 
“overfishing” list and 16 percent on the “overfished” 
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list. This is because fishery health is defined in terms 
of human and economic benefit. 
A stated purpose of the MSA is “to provide for the 
preparation and implementation … of fishery 
management plans which will achieve and maintain, 
on a continuing basis, the optimum yield from each 
fishery,” 218 where optimum is defined as the “amount 
of fish which will provide the greatest overall benefit 
to the Nation” on the “basis of the maximum 
sustainable yield from the fishery.” 219   
First, we value fish as a resource and object by 
converting it to a “fishery.” Second, we determine the 
amount of fish we take from the ocean based on what 
provides the greatest benefit to the Nation, which in 
large part translates to the most economic growth and 
benefit to industry. 
Lastly, we focus on “mortality” rather than life by 
managing our activities based on “maximum 
sustainable yield.” We strive for the maximum amount 
of fish we can take out of the ocean and in isolation 
from its complex interactions within the ecosystem, 
when we should be striving to maintain a healthy and 
thriving ecosystem. 
 

Part B: Key components of the current framework 
The IUCN created guidelines to help countries 
establish marine protected areas. The current legal 
framework for MPAs provided for by the IUCN 
requires specification of the following: 

a) Objectives; 
b) Management rules and penalties applied 

(with any special rules and administrative 
measures that may be needed, and 
safeguards to ensure and enhance 
compliance by Government, including 
transparency of decision making and 
provision for NGOs); 

c) Delineation of boundaries; 
d) Providing adequate statements of 

authority, precedence and procedures; 
e) Advisory and consultation processes; 
f) Criteria for decision making; 
g) Relationship with other national and local 

authorities, and procedures for 
coordination and conflict resolution; 

h) Management plans, zoning and 
regulation; 

i) Monitoring and review; and 
j) Compensation.220 

The IUCN also identifies key components which are 
normally included in principal or subsidiary 
legislation for protected areas, including: 
 

(a) Legal description of the area and how it 
relates to the system plan; 

(b) Protected areas authority in charge and 
other important governance 
arrangements; 

(c) Basic description of the resources and 
conservation values for which the area is 
being designated, and related human 
interactions intended to be permitted in 
the area; 

(d) Conservation objectives and management 
category for the area; 

(e) Principal threats and management 
approaches for dealing with them; 

(f) Zoning plan (as needed); 
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(g) Kinds of activities permitted and 
prohibited in the area; 

(h) Monitoring plan; 

(i) Performance criteria for evaluating 
progress toward goals and objectives, and 
effectiveness of specific management 
approach; and 

(j) Life of the plan and basic cycle for review, 
revision and updating.221 

 

Similarly, NOAA’s “blueprint for building the National 
System of MPAs” outlines the key components of the 
national system of marine protected areas as: 

a) A definition of the term “MPA”; 
b) National system goals and conservation 

objectives; 
c) Capacity building to strengthen the 

management effectiveness of U.S. MPA 
programs; 

d) Processes for fostering regional MPA 
networks and collaboration; 

e) Mechanisms for national and 
international collaboration; 

f) Preliminary guidance regarding federal 
agency responsibilities to avoid harm to 
resources protected by the National 
System of MPAs; 

g) Principles and processes for expanding 
MPA networks and establishing new 
MPAs; and 

h) Approaches for monitoring, evaluating, 
and reporting on national system 
progress and priorities.222 

 
The above components are all necessary to employ 
within the Earth Law Framework for Marine Protected 
Areas, but through an Earth Law lens. These 
components are further expanded upon in their 
respective documents.  
 

 

Part C: The guiding principles and characteristics of 
the current framework 
 
The IUCN created three guiding principles for 
protected areas that addresses how a “protected area” 
is to be understood and applied. They include:   

1) “[O]nly those areas where the main objective 
is conserving nature can be considered 
protected areas; this can include many areas 
with other goals as well, at the same level, but 
in the case of conflict, nature conservation 
will be the priority; 

2) Protected areas must prevent, or eliminate 
where necessary, any exploitation or 
management practice that will be harmful to 
the objectives of designation; [...] 

3) Protected areas should usually aim to 
maintain or, ideally, increase the degree of 
naturalness of the ecosystem being protected 
(Dudley, 2008, p. 10).”223  

 
In addition to principles guiding the designation of a 
protected area, the IUCN also highlights several 
attributes to keep in mind with provisions in 
legislation. The IUCN considers that the main 
characteristics of a protected areas system should 
include: 
 

1) “Representativeness, comprehensiveness and 
balance: ability to represent or sample the full 
variety of biodiversity and other features such 
as landform types, and landscapes or 
seascapes of cultural value, so as to protect 
the highest quality examples, especially 
threatened and under-protected ecosystems, 
and species globally threatened with 
extinction. 

2) Adequacy: supporting the viability of 
ecosystem processes as well as species, 
populations and communities that make up 
the country’s biodiversity. 

3) Coherence and complementarity: the extent 
to which each site makes a positive 
contribution to the system as a whole. 

4) Consistency: the application of management 
objectives, policies and classifications to 
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individual sites under comparable conditions 
in standard ways. 

5) Cost-effectiveness, efficiency and equity: an 
appropriate balance between the costs of and 
benefits flowing from protected areas, equity 
in their distribution, and efficiency in terms 
of the minimum number and size of protected 
areas needed to achieve system objectives. 

6) Persistence: the ability to promote the long-
term survival of biodiversity contained within 
a protected area by maintaining natural 
processes and viable populations and by 
excluding or overcoming threats.  

7) Resilience: the ability to adapt and sustain 
primary conservation objectives of the site 
and the system overall in the face of climate 
change and other global change factors.” 

 
Adapted from Barber et al., 2004; Davey, 1998; 

and Dudley, 2008.224 
 
These characteristics are important to keep in mind as 
legislation and management plans are drafted. In 
order to protect the ecosystem, provisions should 
provide a clear mandate emulating the identified 
characteristics. Additionally, in 2018, the Supreme 
Court of Justice in Colombia recognized the 
“Colombian Amazon as an “entity subject of rights”... 
This means that the State has a duty to protect, 
conserve, maintain, and restore the forest.”225 This 
was a part of the ruling for a case filed by youth 
declaring that their right to a healthy environment is 
being violated by the rapid deforestation rates. 
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Ecuador 
 
In 2008, Ecuador became the first country to adopt 
Rights of Nature into its Constitution. The 
Constitution, endows “Nature or Pachamama, where 
life is reproduced and exists” with inalienable rights to 
"exist, persist, maintain and regenerate its vital cycles, 
structure, functions and its processes in evolution." 
The Constitution also gives nature the right to 
restoration and the people the right to “live in a 
healthy and ecologically balanced environment that 
guarantees sustainability and the good way of living.” 
It is the responsibility of the Ecuadorian State to 
“respect the rights of nature, preserve a healthy 
environment and use natural resources rationally, 
sustainably and durably” and to provide incentives to 
the citizens to “protect nature and to promote respect 
for all the elements comprising an ecosystem.”226 
 
 
Bolivia 
 
Bolivia passed the Law of Mother Earth in 2010 with 
the objective to “recognize the rights of Mother Earth” 
and ensure respect for those rights.227 The Law grants 
seven rights to Mother Earth; the right to life, to the 
diversity of life, to water, to clean air, to equilibrium, 
to restoration and to pollution-free living.228 
Additionally, in 2012, Bolivia passed the Framework 
Law of Mother Earth and Holistic Development for 
Living Well. The Framework is intended to “guide the 
specific laws, policies, rules, strategies, plans, 
programs and projects … through integral 
development in harmony and balance with Mother 
Earth.”229 It builds upon the Law of Mother Earth by 
adding the concepts of Holistic Development and 
Living Well or “Vivir Bien.” Mother Earth is given legal 
status as a “collective subject of public interest.”230 The 
Law adds additional protections, requiring any 
individual or collective to prevent damage to Mother 
Earth and restore its components if damaged, and to 
respect the natural cycles and regenerative capacities 
of Mother Earth. 

New Zealand 
 
New Zealand granted legal personhood to the Te 
Urewera National Park, Whanganui River and its 
tributaries and Egmont National Park. In 2013, the 
Tūhoe people and the New Zealand government 
agreed upon the Te Urewera Act, giving the Te 
Urewera National Park “all the rights, powers, duties, 
and liabilities of a legal person.”231 A Board was then 
established to serve as “guardians” of Te Urewera and 
to protect its interests. The stated purpose of the Act 
was to protect Te Urewera “for its intrinsic worth,” 
including its biodiversity and indigenous ecological 
systems. Similarly, the Maori people have successfully 
pursued similar results for the Whanganui River and 
its tributaries, under the Maori worldview “I am the 
River and the River is me.” Under the Tutohu 
Whakatupua Treaty Agreement,232 the River is given 
legal status under the name Te Awa Tupua. Te Awa 
Tupua is recognized as “an indivisible and living 
whole” and “declared to be a legal person.” Two 
guardians, one from the Crown and one from a 
Whanganui River iwi, will be given the role of 
protecting the River. This treaty is especially 
important because it “recognises the intrinsic 
interconnection between the Whanganui River and 
the people of the River (both iwi and the community 
generally),” and finds “the health and wellbeing of the 
Whanganui River is intrinsically interconnected with 
the health and wellbeing of the people."233 In late 2017, 
New Zealand granted legal rights to its third 
ecosystem, Egmont National Park (Taranaki Maunga). 
In a ‘Record of Understanding’ Mt. Taranaki and the 
land within the park will be given the same legal 
personality granted to the Whanganui and Te 
Urewera. “Instead of human ownership over the 
environment, it embraces the Maori relationship with 
the land and recognises its cultural and spiritual 
significance.”234 
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United States 
 
Over three dozen municipalities in the United States 
have recognized nature’s rights in local ordinances. In 
2013, Santa Monica passed a Sustainability Rights 
Ordinance, which recognizes the inherent “rights of 
natural communities in Santa Monica.” The 
Ordinance protects these rights from acts by 
“corporate entities,” which “do not enjoy special 
privileges or powers under the law that subordinate 
the community's rights to their private interests.” 
Finally, the Ordinance recognizes that “Santa Monica's 
welfare is inextricably bound to the welfare of the 
natural environment.” Additionally, in response to the 
threats of shale natural gas drilling, Pittsburg 
amended their home rule charter to include the right 
of the people to self-govern, the rights of natural 
communities, and prohibitions on corporate legal 
privileges, noting that “environmental and economic 
sustainability cannot be achieved if the rights of 
municipal majorities are routinely overridden by 
corporate minorities claiming certain legal powers.”235 
Additionally, in 2017, both the first rights of nature 
easement was established in Hawaii236 and the first 
federal lawsuit was filed on behalf of a river.237 The 
lawsuit, though dismissed months later,238 was filed 
on behalf of the Colorado River, seeking recognition of 
its rights and restoration. 
 
 
India 
 
In 2012, the Supreme Court of India recognized a 
fundamental duty of citizens under the Constitution 
to protect and enhance environment, ruling that 
“human interest[s] do not take automatic precedence 
and humans have obligations to nonhumans 
independently of human interest.”239 On March 22, 
2017, the Uttarakhand High Court in India declared 
two sacred rivers, the Ganga and Yamuna, as living 
entities with their own legal rights. The Court also 
appointed guardians to represent these waterways in 
legal matters. In a subsequent decision the Court 
declared the entire Himalayan ecosystem, its 
[m]ountain ranges, glaciers, rivers, streams, rivulets, 
lakes, jungles, air, forests, meadows, dales, wetlands, 
grasslands and springs” a “legal entity/legal person.” 

The Rivers and Himalayan ecosystem rights would be 
“equivalent to the rights of human beings and the 
injury/harm caused to these bodies shall be treated as 
harm/injury caused to the human beings.”240 
However, the country’s Supreme Court suspended the 
ruling of the High Court after a petition argued the 
legal status is “unsustainable in the law.” The case is 
now awaiting an appeal over the decision to suspend 
the order.241 
 
 
Colombia 
 
Following the decision in India, the Atrato River was 
granted legal personhood rights by the Constitutional 
Court in Colombia. The High Court asserted that "the 
defendant state authorities are responsible for 
violating fundamental rights to life, health, water, 
food security, the healthy environment, culture and 
territory of the local ethnic communities."242 The 
judgment said that “only an attitude of profound 
respect and humility with nature and its beings makes 
it possible for us to relate with them in just and 
equitable terms, leaving aside every utilitary, 
economic or efficient concept.”243 
 
 
Mexico City 
 
On January 11, 2017, Mexico City adopted Rights of 
Nature into its Constitution. The new Constitution is 
expected to enter into force in September 2018. The 
relevant sections of the new Constitution are 
paragraphs 2 and 3 of Article 13. They assert that "the 
right to the preservation and protection of nature will 
be guaranteed by the authorities of Mexico City." 
Additionally, Article 13 declares that a secondary law 
shall be passed "to recognise and regulate the 
protection of the rights of nature, as formed by all its 
ecosystems and species as a collective entity with 
collective rights." Citizens of Mexico City will then be 
able to enforce fundamental rights on behalf of 
nature. 244 
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United Nations 

The United Nations has adopted nine resolutions on 
‘Harmony with Nature’ providing steps toward the 
“construction of a new, non-anthropocentric 
relationship with nature.”245 The United Nations 
General Assembly has also held seven dialogues to date 
on ‘Harmony with Nature.’ In 2015, the U.N. adopted a 
resolution that established a committee of experts in 
Earth Jurisprudence to meet through an invite-only 
dialogue and prepare an expert report to the U.N. on 
the application of Earth Jurisprudence.246 The released 
report, “U.N. Experts' Summary Report on Harmony 
with Nature: Earth Jurisprudence” (Aug. 2016)247 
summarizes the insights and recommendations of 120 
experts worldwide in (law, science, economics, 
education, ethics and other disciplines) toward 
implementing Earth-centered worldviews and 
actions. The report explores ways in which rights of 
nature and Earth-based law can achieve SDGs. The 
Dialogue and report address:  

1. The importance of applying Earth 
Jurisprudence principles to inspire citizens 
and societies to reconsider how they interact 
with the natural world in order to implement 
the SDGs in harmony with nature.  

2. The need to recognize the intrinsic value of 
nature and to shift our perceptions, attitudes 
and behaviors from anthropocentric or 
human-centered, to non-anthropocentric or 
Earth-centred with the planet not being 
considered an inanimate object.  

3. The support for Earth Jurisprudence in laws, 
ethics, institutions, policies and practices, 
including a fundamental respect and 
reverence for the Earth and its natural 
cycles.248  

The most recent resolution calls “for holistic and 
integrated approaches to sustainable development, in 
its three dimensions, that will guide humanity to live 
in harmony with nature and lead to efforts to restore 
the health and integrity of the Earth’s ecosystems.”249 

 

International Union for the Conservation of Nature 
(IUCN) 

The IUCN250 is an environmental network comprised 
of government and civil society organizations; over 
16,000 experts and 1300 Member organizations. It 
serves as a “trusted repository of best practices, 
conservation tools, and international guidelines and 
standards.” At the 2012 World Conservation Congress, 
IUCN members recognized nature’s rights by passing 
Resolution 100, “Incorporation of the Rights of Nature 
as the organizational focal point in IUCN’s decision 
making.” This Resolution called for nature’s rights to 
be a “fundamental and absolute key element in all 
IUCN decisions,” and invited the Director General and 
IUCN Members to promote a Universal Declaration of 
the Rights of Nature.251 Additionally, IUCN Members 
approved amendments to their 2017-2020 program 
that committed them to take action to implement 
nature’s inherent rights; including committing to 
“protected area governance systems that achieve the 
effective and equitable governance of natural 
resources are recognized (as best practices/ pilot 
testing), supported and promoted, while respecting 
the rights of nature” to achieve SDG 14.252 
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Adopted April 22, 2010 World People’s Conference on 
Climate Change and the Rights of Mother Earth, 
Cochabamba, Bolivia 

 
Preamble 
 
We, the peoples and nations of Earth: 
 
considering that we are all part of Mother Earth, an 
indivisible, living community of interrelated and 
interdependent beings with a common destiny; 
gratefully acknowledging that Mother Earth is the 
source of life, nourishment and learning and provides 
everything we need to live well; 
recognizing that the capitalist system and all forms of 
depredation, exploitation, abuse and contamination 
have caused great destruction, degradation and 
disruption of Mother Earth, putting life as we know it 
today at risk through phenomena such as climate 
change; 
convinced that in an interdependent living community 
it is not possible to recognize the rights of only human 
beings without causing an imbalance within Mother 
Earth; 
affirming that to guarantee human rights it is 
necessary to recognize and defend the rights of 
Mother Earth and all beings in her and that there are 
existing cultures, practices and laws that do so; 
conscious of the urgency of taking decisive, collective 
action to transform structures and systems that cause 
climate change and other threats to Mother Earth; 
 
Proclaim this Universal Declaration of the Rights of 
Mother Earth, and call on the General Assembly of the 
United Nation to adopt it, as a common standard of 
achievement for all peoples and all nations of the 
world, and to the end that every individual and 
institution takes responsibility for promoting through 
teaching, education, and consciousness raising, 
respect for the rights recognized in this Declaration 
and ensure through prompt and progressive measures 

and mechanisms, national and international, their 
universal and effective recognition and observance 
among all peoples and States in the world. 
 
Article 1. Mother Earth 

1. Mother Earth is a living being. 
2. Mother Earth is a unique, indivisible, self-

regulating community of interrelated beings 
that sustains, contains and reproduces all 
beings. 

3. Each being is defined by its relationships as 
an integral part of Mother Earth. 

4. The inherent rights of Mother Earth are 
inalienable in that they arise from the same 
source as existence. 

5. Mother Earth and all beings are entitled to all 
the inherent rights recognized in this 
Declaration without distinction of any kind, 
such as may be made between organic and 
inorganic beings, species, origin, use to 
human beings, or any other status. 

6. Just as human beings have human rights, all 
other beings also have rights which are 
specific to their species or kind and 
appropriate for their role and function within 
the communities within which they exist. 

7. The rights of each being are limited by the 
rights of other beings and any conflict 
between their rights must be resolved in a way 
that maintains the integrity, balance and 
health of Mother Earth. 

 
Article 2. Inherent Rights of Mother Earth 

1. Mother Earth and all beings of which she is 
composed have the following inherent rights: 

a. the right to life and to exist; 
b. the right to be respected; 
c. the right to regenerate its bio-

capacity and to continue its vital 
cycles and processes free from 
human disruptions; 
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d. the right to maintain its identity and 
integrity as a distinct, self-regulating 
and interrelated being; 

e. the right to water as a source of life; 
f. the right to clean air; 
g. the right to integral health; 
h. the right to be free from 

contamination, pollution and toxic or 
radioactive waste; 

i. the right to not have its genetic 
structure modified or disrupted in a 
manner that threatens its integrity or 
vital and healthy functioning; 

j. the right to full and prompt 
restoration for violation of the rights 
recognized in this Declaration caused 
by human activities; 

2. Each being has the right to a place and to play 
its role in Mother Earth for her harmonious 
functioning. 

3. Every being has the right to wellbeing and to 
live free from torture or cruel treatment by 
human beings. 

 
Article 3. Obligations of human beings to Mother 
Earth 

1. Every human being is responsible for 
respecting and living in harmony with Mother 
Earth. 

2. Human beings, all States, and all public and 
private institutions must: 

a. act in accordance with the rights and 
obligations recognized in this 
Declaration; 

b. recognize and promote the full 
implementation and enforcement of 
the rights and obligations recognized 
in this Declaration; 

c. promote and participate in learning, 
analysis, interpretation and 
communication about how to live in 
harmony with Mother Earth in 
accordance with this Declaration; 

d. ensure that the pursuit of human 
wellbeing contributes to the 
wellbeing of Mother Earth, now and 
in the future; 

e. establish and apply effective norms 
and laws for the defence, protection 
and conservation of the rights of 
Mother Earth; 

f. respect, protect, conserve and where 
necessary, restore the integrity, of 
the vital ecological cycles, processes 
and balances of Mother Earth; 

g. guarantee that the damages caused 
by human violations of the inherent 
rights recognized in this Declaration 
are rectified and that those 
responsible are held accountable for 
restoring the integrity and health of 
Mother Earth; 

h. empower human beings and 
institutions to defend the rights of 
Mother Earth and of all beings; 

i. establish precautionary and 
restrictive measures to prevent 
human activities from causing 
species extinction, the destruction of 
ecosystems or the disruption of 
ecological cycles; 

j. guarantee peace and eliminate 
nuclear, chemical and biological 
weapons; 

k. promote and support practices of 
respect for Mother Earth and all 
beings, in accordance with their own 
cultures, traditions and customs; 

l. promote economic systems that are 
in harmony with Mother Earth and in 
accordance with the rights 
recognized in this Declaration.  

 
Article 4. Definitions 

1. The term “being” includes ecosystems, natural 
communities, species and all other natural 
entities which exist as part of Mother Earth. 

2. Nothing in this Declaration restricts the 
recognition of other inherent rights of all 
beings or specified beings. 
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Impacts of the current worldview and management on the 
ocean’s rights  
 
Overfishing is considered the greatest threat to 
marine biodiversity worldwide.253 The Food and 
Agriculture Organization of the United Nations 
estimates that at least one-third of commercial fish 
populations are taken at unsustainable levels, with 
marine populations in 2012 falling to about half of 1970 
populations.254 Today, over 70 percent of the world’s 
fish species are either fully exploited or depleted.255 
There has been an especially significant decline in 
larger fish, whose populations have plummeted by 90 
percent from historic levels.  
 
Marine scientists found that fishing has killed off all 
but 10 percent of populations of large prized tuna, 
swordfish, marlin, and other fish species, and the 
average weights of those remaining fish have declined 
sharply.256 Overfishing is not limited to larger fish, 
unfortunately. Fish scientists concluded that “harvest 
rates commonly need to be less than 10 percent of the 
magnitude of those used in much of today’s 
management,”257 yet more fish are taken as 
populations drop and the price of the remaining fish 
goes up accordingly.  
 
Dolphins and whales are also declining due to fishing 
bycatch, direct hunting, and bioaccumulation of toxic 
pollution. Many whale species face imminent 
extinction, such as the North Atlantic right whale 
(with only about 300 individuals left) and the Western 
Pacific gray whale (estimated to have fewer than 100 
individuals left).258 Other marine mammals, as well as 
turtles, seabirds, and other species, are killed in large 
numbers by “ghost fishing” and derelict fishing 
gear.259 

 
Additionally, climate change is destroying marine 
ecosystems worldwide, particularly the world’s coral 
reefs. Greenhouse gas emissions have caused a 30 
percent increase in ocean acidification since the 
Industrial Revolution, and seawater acidity is 
expected to increase 150 percent by the end of the 
century unless we fundamentally change our 
behavior.260 More acidic environments essentially 
dissolve the shells and structures of oysters, clams, sea 
urchins, corals, some plankton, and other species, 
putting the entire marine food web at risk.261  
 
Marine scientists caution that without immediate 
action to reverse current trends, “we now face losing 
marine species and entire marine ecosystems, such as 
coral reefs, within a single generation.” They add that 
our actions have a “high risk of causing … the next 
globally significant extinction event in the ocean” – 
and soon.262 About 27 percent of coral reefs worldwide 
have already been lost to ocean acidification and other 
climate factors such as warmer sea temperature and 
sea level rise.263 Half of the Great Barrier Reef is 
already “dead or dying,” and 93 percent of it suffers 
from some level of bleaching.264 Coral reefs are critical 
to marine biodiversity, housing 25 percent of marine 
life despite comprising less than one percent of the 
marine environment.265 
 
Finally, plastic pollution and marine debris is now 
pervasive in ocean ecosystems. As much as eight 
million tons of plastic enters the ocean every year,266 
and estimates show that the ocean may already 
contain upwards of 150 million tons of plastic.267 
Plastic ingestion causes physiological stress, liver 
cancer, and endocrine dysfunction in fish species.268 
Forty-five percent of species on the IUCN Red List 
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were reported to have ingested or become entangled in 
marine debris,269 and as many as 100,000 marine 
mammals die every year in the North Pacific due to 
entanglement in plastic nets and fishing line.270 Plastic 
ingestion by seabirds, half of which are in decline 
worldwide, is predicted to reach 99 percent of all 
seabird species by 2050.271 By 2025, there could be one 
ton of plastic for every three tons of fish in the 
ocean.272 
 
 
Impacts of the current worldview and management on 
human rights  
 
The rapid decline in fish populations threatens a 
critical food source for the 20 percent of the 
population that relies on fish as its primary source of 
protein. The impact of declining fish populations also 
goes beyond nutrition. The FAO has estimated that 120 
million people rely on fish for all or part of their 
livelihoods,273 and other estimates are even higher.274 
For example, when the Canadian government closed 
the groundfish fishery in Newfoundland in 1992,275 
40,000 jobs were lost and entire communities virtually 
disappeared.276 Sustainable relationships with fish 
populations could have avoided this result.  
 
An additional human rights concern arises from a 
growing number of fishing operations that have been 
closely associated with slavery, human trafficking, 
drug smuggling, and other harmful activities.277 In 
Thailand, thousands of migrants have been kidnapped 
and forced to work on fishing boats.278 Stories from 
freed slaves relate the horror of cages, beatings, lack of 
food and sleep, and the fear of being thrown 
overboard. Globally, an estimated 10 to 15 percent of 
fishermen “work under conditions that make them 
virtual modern day slaves.”279 
 
The health of marine ecosystems is also strongly 
correlated to the well-being of indigenous populations 

that rely upon the ocean for spiritual traditions and 
subsistence. For example, in Australia, many marine 
species once gathered by Aboriginals are either 
depleted or licensed for take, and Aboriginals have 
been largely excluded from the fishery management 
process.280 Additionally, over 70 indigenous groups 
rely on the collapsing Great Barrier Reef for their 
culture and livelihoods.281 Similarly, in the United 
States, Native Americans in the Pacific Northwest 
struggle to maintain their traditional diet of and 
cultural relationship with salmon, with five salmon 
populations listed as endangered and 23 as threatened 
under the U.S. Endangered Species Act.282 
 
Finally, climate change impacts to the oceans affect 
human populations worldwide. Sea level rise could 
displace up to 760 million people, or about 10 percent 
of the world’s population, in this century.283 It could 
also completely wipe out island nations such as 
Kiribati by 2100.284 In the United States, the world’s 
second largest greenhouse gas emitter, sea level rise 
could displace 13 million people.285 Increased ocean 
temperatures are linked to an increase in the intensity, 
frequency, duration of North Atlantic hurricanes and 
other storms, which destroy homes and result in 
significant loss of life.286 
 
By respecting, protecting and restoring the ocean the 
following human and indigenous rights as provided by 
the Universal Declaration of Human Rights (UDHR) 
and the Universal Declaration on the Rights of 
Indigenous Peoples (UNDRIP) are also respected and 
validated. 
 
The impacts of declining marine biodiversity implicate 
many potential violations of human rights recognized 
by the UDHR, including the following: 

• The right to “life, liberty and security of 
person” [Art. 3] 

• The right to work, to free choice of 
employment, to just and favorable conditions 
of work and to protection against 
unemployment [Art. 23(1)] 
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•  “Everyone has the right to a standard of living 
adequate for the health and well-being of 
himself and of his family, including food ….” 
[Art. 25(1)] 

• “In the exercise of his rights and freedoms, 
everyone shall be subject only to such 
limitations as are determined by law solely for 
the purpose of securing due recognition and 
respect for the rights and freedoms of others 
and of meeting the just requirements of 
morality, public order and the general welfare 
in a democratic society.” [Art. 29(2)] 

 
The decline in marine biodiversity from human 
activities also implicates many potential violations of 
the UNDRIP, including: 

• The right to “maintain and strengthen their 
distinct political, legal, economic, social and 
cultural institutions” [Art. 5] 

• The right of indigenous people to “life, 
physical and mental integrity, liberty and 
security of person” [Art. 7(1)] 

• “States shall provide effective mechanisms for 
prevention of, and redress for: (a) Any action 
which has the aim or effect of depriving them 
of their integrity as distinct peoples, or of 
their cultural values or ethnic identities; (b) 
Any action which has the aim or effect of 
dispossessing them of their lands, territories 
or resources;” Considering that indigenous 
cultures and identities are based on fishing 
and hunting. [Art. 8(2)] 

• The right to “[practice] and revitalize their 
cultural traditions and customs” [Art. 11] 

• Indigenous peoples have “the right to the 
dignity and diversity of their cultures, 
traditions, histories and aspirations which 
shall be appropriately reflected in education 
and public information.” [Art. 15(1)] 

• The right “to participate in decision making in 
matters which would affect their rights.” [Art. 
18] 

• The right to “free, prior and informed consent 
before [States] adopting and implementing 
legislative or administrative measures that 
may affect them.” [Art. 19] 

• The right to “be secure in the enjoyment of 
their own means of subsistence and 
development” [Art. 20(1)], and the right to 
“just and fair redress” when “deprived of their 
means of subsistence and development” [Art. 
20(2)] 

• The equal right of indigenous individuals to 
“the enjoyment of the highest attainable 
standard of physical and mental health.” [Art. 
24(2)] 

• The right “to maintain and strengthen their 
distinctive spiritual relationship with their 
traditionally owned or otherwise occupied 
and used lands, territories, waters and coastal 
seas and other resources” [Art. 25] 

• The right of indigenous peoples to and use of 
“the lands, territories and resources which 
they have traditionally owned, occupied or 
otherwise used or acquired” [Art. 26] 

• “States shall establish and implement, in 
conjunction with indigenous peoples 
concerned, a fair, independent, impartial, 
open and transparent process, giving due 
recognition to indigenous peoples’ laws, 
traditions, customs and land tenure systems, 
to recognize and adjudicate the rights of 
indigenous peoples pertaining to their lands, 
territories and resources, including those 
which were traditionally owned or otherwise 
occupied or used. Indigenous peoples shall 
have the right to participate in this process.” 
[Art. 27] 

• The right to “the conservation and protection 
of the environment and the productive 
capacity of their lands or territories and 
resources” [Art. 29] 

• The right to “...maintain, control, protect and 
develop their cultural heritage, traditional 
knowledge and traditional cultural 
expressions...” [Art. 31(1)], and the obligation 
of the state to take measures to recognize and 
protect these rights [Art. 31(2)] 

• The right of indigenous peoples to “determine 
and develop priorities and strategies for the 
development or use of their lands or 
territories and other resources” [Art. 32)1], 
and the obligation of states to “consult and 
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cooperate in good faith with the indigenous 
peoples” to obtain “free and informed consent 
prior to the approval of any project affecting 
their lands or territories and other resources” 
[Art. 32(2)] Also, the obligation of the state to 
“mitigate adverse environmental, economic, 
social, cultural or spiritual impact.” [Art. 
32(3)] 
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Most environmental laws contain provisions 
establishing a management body to implement the 
statute. This provision often includes the 
responsibilities, roles and functions of the 
management body. However, this body, though 
designed to oversee decisions to protect the 
environment, does not represent the environment 
itself. A new framework for management bodies, 
“guardians” or “guardian board,” is fast emerging as a 
way to manage human activities in nature. These 
boards are created with members solely representing 
nature, and its rights and interests. 
 
 
Part A: What guardianship looks like in New Zealand 

1. Te Urewera National Park 
 

New Zealand granted personhood to the land of Te 
Urewera, a former National Park that makes up 821 
square miles on the North Island of New Zealand. This 
unprecedented designation of land as a legal person, 
with the associated rights of a person, is a major 
advancement in the Rights of Nature. 
 
In its originating statute, Te Urewera is declared a 
legal entity, and has all the rights, powers, duties, and 
liabilities of a legal person. “[T]he rights, powers, and 
duties of Te Urewera must be exercised and 
performed on behalf of, and in the name of, Te 
Urewera … by Te Urewera Board.” The management 
body, the Te Urewera Board, is therefore “responsible 
for protecting the entity and its rights.”  
 
The Board’s purposes are statutorily defined as: 

1. to act on behalf of, and in the name of, Te 
Urewera; and  

2. to provide governance for Te Urewera in 
accordance with the Act 

 
These responsibilities are quite different than those of 
most modern environmental laws, where the board is 
not legally required to defend the environment’s 

interests and values. For example, the Office of 
National Marine Sanctuaries is responsible for 
protecting and managing U.S. marine sanctuaries. 
Councils are created for each sanctuary to provide 
advice and recommendations to “identify, designate, 
and manage sanctuaries to maintain the natural 
biological communities in sanctuaries and to protect, 
where appropriate, restore and enhance natural 
habitats, populations, and ecological processes” and to 
“facilitate human uses in sanctuaries to the extent 
such uses are compatible with the primary mandate of 
resource protection,” among others.287 
 
In the case of Te Urewera, the Board is responsible for 
drafting and approving a management plan for Te 
Urewera with the primary function “to promote or 
advocate for the interests of Te Urewera in any 
statutory process or at any public forum.” Protection is 
taken one step further by legally requiring the 
managing body to act in the interests of the protected 
area. Rather than facilitating human interests, it 
facilitates the protected area’s interests. 
 
The Board is made up of eight members, and for three 
years there will be four representatives of the Tūhoe 
and four Ministers, and after that there will be six 
representatives of the Tūhoe and three Ministers for a 
total of nine Board members. Having the Board 
comprised of indigenous peoples is particularly 
important. Not only do sacred and cultural ties exist, 
but these communities have lived in harmony with the 
ecosystem for centuries. 
 
As we look to apply the concept of guardianship to 
marine areas, it is helpful to explore what the Board 
for Te Urewera must consider in developing the 
management plan. The Board must include the 
following: 

(a) state the objectives and policies for the 
integrated management of Te Urewera; and 
(b) identify relevant values at places within Te 
Urewera, including values relating to— 
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(i) indigenous species, habitats, and 
ecosystems; and 

(ii) cultural and historical heritage; 
and 

(iii) recreational values; and 
(iv) scenic, geological, soil, and 

landform features; and 
(v) freshwater fisheries and 

freshwater fish habitats; and 
(c) identify the outcomes planned for 

specified places within Te Urewera— 
(i) that are consistent with the values 

under paragraph (b); and 
(ii) that take into account relevant 

national species recovery and management 
objectives; and 
(d) explain how any conflicts between planned 

outcomes will be resolved; and 
(e) identify any effects of activities undertaken 
within Te Urewera and explain how adverse 
effects are to be minimised; and 
(f) identify any places in Te Urewera that have 
been given international recognition in 
agreements ratified or given legal standing in 
New Zealand and provide for the 
management of those places accordingly, 
where this is consistent with the purpose of 
this Act; and 
(g) identify whether there is a need to create 
specially protected areas, wilderness areas, or 
amenity areas; and 
(h) identify the criteria for decision making in 
respect of Te Urewera, including decisions on 
applications for activity permits and 
concessions; and 

(i) identify what regular monitoring 
and evaluation of Te Urewera ought 
to be undertaken; and 
(j) identify the matters proposed to be 

regulated by bylaws. 
 

As a National Park on land, Te Urewera provides a 
precedent for the Earth Law Framework as we look to 
apply guardianship to marine areas. 

 
2. Whanganui River 

 
Under the Tutohu Whakatupua Treaty Agreement, the 
Whanganui River is given legal status under the name 
Te Awa Tupua. Te Awa Tupua is recognized as “an 
indivisible and living whole” and “declared to be a legal 
person.” Two guardians, one from the Crown and one 
from a Whanganui River iwi (the local indigenous 
group), will be given the role of protecting the River. 
This treaty is especially important because it 
“recognises the intrinsic interconnection between the 
Whanganui River and the people of the River (both iwi 
and the community generally),” and finds “the health 
and wellbeing of the Whanganui River is intrinsically 
interconnected with the health and wellbeing of the 
people."288 

 

The Law states that the guardians, or Te Pou Tupua, 
are responsible for acting on behalf of the entity Te 
Awa Tupua and “all the rights, powers, and duties of 
Te Awa Tupua must be exercised or performed by Te 
Pou Tupua.” The Law goes further into detail about 
how these guardians are supposed to represent the 
interest of Te Awa Tupua: 
(1)The functions of Te Pou Tupua are— 

(a) to act and speak for and on behalf of Te 
Awa Tupua; and 

(b) to uphold— 
(i) the Te Awa Tupua status (this 

refers to legal status as a person); and 
(ii) Tupua te Kawa (these are the 
intrinsic values laid out in the 
framework below); and 

(c) to promote and protect the health and well-
being of Te Awa Tupua; 

(2) Te Pou Tupua, in performing its functions,— 
(a) must act in the interests of Te Awa Tupua 

and consistently with Tupua te Kawa 
(the intrinsic values): 

(b) must develop appropriate mechanisms for 
engaging with, and reporting to, the 
iwi and hapū with interests in the 
Whanganui River on matters relating 
to Te Awa Tupua, as a means of 
recognising the inalienable 
connection of those iwi and hapū 
with Te Awa Tupua: 
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(c) may report publicly on matters relating to 
Te Awa Tupua: 

(d) may engage with any relevant agency, 
other body, or decision maker to 
assist it to understand, apply, and 
implement the Te Awa Tupua status 
and the Tupua te Kawa, including (if 
Te Pou Tupua and the agency, body, 
or decision maker agree) by 
developing or reviewing relevant 
guidelines or policies: 

(e) may participate in any statutory process 
affecting Te Awa Tupua in which Te 
Pou Tupua would be entitled to 
participate under any legislation. 

 
As a whole and indivisible ecosystem, the Whanganui 
River and its legal framework also provide great 
precedent for the application of legal rights and 
guardians to marine protected areas. 
 
 
Part B: Trusteeship in the United States 
 
The concept of “guardians” for nature is not new. In 
fact, this concept is already embedded within our 
system in the form of trusteeship. Though 
anthropocentric in nature (human ownership of 
nature) this system represents the precursor in the 
evolutionary step towards guardianship. 
 
For example the: 

“United States Congress can authorize a “trustee” for 
nonhumans, with express power to take legal or 
administrative action to protect their beneficiaries. 
Current law does just that, requiring the President to 
designate those federal officials who are to act on the 
behalf of the public as trustees for “natural resources” that 
fall under federal sovereignty. Where damage occurs to 
natural resources, the trustee may be empowered to carry 
out damage assessments, and to devise and carry out a 
plan for restoration, rehabilitation, replacement, or 
acquisition of equivalent natural resources.” 

 
The Public Trust Doctrine, National Environmental 
Policy Act and the Marine Mammal Protection act 
provide examples of our current use of “trusteeship.” 

 
● The Public Trust Doctrine provides that 

States are trustees of public resources. It 
is “[t]he principle that certain natural and 
cultural resources are preserved for 
public use, and that the government owns 
and must protect and maintain these 
resources for the public's use;”289 

● The purpose of the National 
Environmental Policy Act (NEPA) is to 
“encourage productive and enjoyable 
harmony between man and his 
environment; to promote efforts which 
will prevent or eliminate damage to the 
environment and biosphere and stimulate 
the health and welfare of man.”290 It is the 
Federal Government’s responsibility to 
“use all practicable means and measures” 
to “fulfill the responsibilities of each 
generation as trustee of the environment 
for succeeding generations.”291 The 
Council on Environmental Quality is 
responsible for carrying out the Act to 
“develop and recommend to the President 
national policies to foster and promote 
the improvement of environmental 
quality to meet the conservation … goals 
of the Nation;”292 and: 

● “Whales and their supporting ecosystems 
fall under the trusteeship of the National 
Oceanic and Atmospheric 
Administration. For example, if whale 
watchers harass whales, NOAA has 
express standing to institute 
administrative action (civil penalties). If 
toxic releases damage the whale-
supporting ecosystem, it would be in the 
province of NOAA to refer the matter to 
the Department of Justice to litigate.”293 
The Marine Mammal Protection Act 
provides that “measures should be 
immediately taken to replenish any 
species or population stock which has 
already diminished below that 
population. In particular, efforts should 
be made to protect essential habitats, 
including the rookeries, mating grounds, 
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and areas of similar significance for each 
species of marine mammal from the 
adverse effect of man's actions.”294 The 
Marine Mammal Commission acts as a 
trustee by “recommend[ing] to the 
Secretary and to other federal officials 
such steps as it deems necessary or 
desirable for the protection and 
conservation of marine mammals.” 
 

In sum, there already exists examples in our current 
legal frameworks where humans are required to act on 
behalf of the environment. We must take the concept 
of “trusteeship” one step further: to be trustees for 
nature, for the sake of the entire Earth community, 
not just for humans. 
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Part A: The Vilcabamba River in Ecuador 
 
 
A key benefit of incorporating rights of nature into law 
and policy is the ability to sue on behalf of nature to 
obtain more effective protection and restoration. This 
document has already shown cases to be successful in 
Ecuador’s Galapagos Islands and the Himalayan 
Ecosystem (pending review).  
 
A successful case in Ecuador required the government 
of Loja to create and implement a remediation and 
rehabilitation plan for restoring the Vilcabamba River 
after a road-widening project was found to have 
destroyed its processes. The project was found to have 
disfigured the banks and altered the river flow in a 
way that violated the River’s rights to “be fully 
respected in its existence and maintenance of its vital 
cycles, structure, functions, and evolutionary 
processes.”295 

The Provincial Court of Loja ruled in favor of the 
Vilcabamba River, granted an injunction and 
established: 

1. “The suitability and efficacy of the 
Constitutional injunction as the only way to 
remedy in an immediate manner the 
environmental damage focusing on the 
undeniable, elemental, and essential 
importance of nature, and taking into account 
the evident process of degradation; 

2. That, based on the precautionary principle, 
until it is objectively demonstrated that the 
probability of certain danger that a project 
undertaken in an established area does not 
produce contamination or lead to 
environmental damage, it is the responsibility 
of the constitutional judges to incline toward 
the immediate protection and the legal 
tutelage of the rights of nature, doing what is 
necessary to prevent contamination or call for 
remedy. Note, that we consider in relation to 

the environment that one act not only under 
the certainty of damage but its probability; 

3. The recognition of the importance of nature, 
raising the issue that damages to nature are 
generational damages, defined as such for 
their magnitude that impact not only the 
present generation but also future ones; 

4. That, using the principle of inversion of the 
burden of proof, the plaintiffs should not have 
to prove the existence of damages but that the 
Provincial Government of Loja, as the entity 
that administers the activity and as the 
defendant, had to have provided certain proof 
that widening the road would not affect the 
environment; 

5. That the argument of the Provincial 
Government that the population needs roads 
does not apply because there is no collision of 
constitutional rights of the population, nor is 
there any sacrifice of them, because the case 
does not question the widening of the 
Vilcabamba-Quinara road, but the respect for 
the constitutional rights of nature.” 

The Provincial Court of Loja established the following 
means of reparation: 

1. “The Provincial Government of Loja must 
present within thirty days a remediation and 
rehabilitation plan of the areas in the 
Vilcabamba River and the populations 
affected by the lateral dumping and 
accumulation of rubbish material from the 
project, as well as comply with the 
recommendations of the environmental 
authority; 

2. The Provincial Government of Loja must 
immediately present the environmental 
permits for the construction of the road to the 
Ministry of Environment; 

3. The implementation of corrective actions 
such as: construction of security bunds to 
prevent oil spills in the soils around the fuel 
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storage tanks and machinery; cleaning of the 
soils contaminated by fuel spills; 
implementation of an adequate road sign 
system; and, creation of a location to store the 
rubbish from the construction; 

4. The Provincial Government must comply with 
each and every one of the recommendations 
made by the Sub Secretary of Environmental 
Quality of the Ministry of Environment; 

5. The creation of a delegation composed of the 
Regional Director of the Ministry of 
Environment and the Office of the 
Ombudsman from Loja, el Oro, and Zamora 
Chinchipe to provide follow up on the 
fulfillment of the ruling; 

6. The defendant must publicly apologize on 
one-fourth of a page in a local newspaper for 
beginning construction of a road without the 
necessary environmental license.” 

 
 
Part B: The Case of the Great Barrier Reef 
 

Threats to the Great Barrier Reef 
 
The Great Barrier Reef (GBR) is the largest ecosystem 
on Earth, covering over 340,000 square kilometers. A 
biodiversity hotspot and UNESCO World Heritage 
Site,296 it contains 2900 different corals, 54 percent of 
the world’s mangrove diversity, over 1200 types of fish 
and 30 species of whale and dolphin.297 However, it is 
under threat from a combination of land based marine 
pollution, the existing and proposed expansion of coal 
port development in human settlements adjacent to 
the reef, and the escalating carbon pollution in the 
atmosphere, which is causing devastating climate 
change.298 Massive coral bleaching events have left the 
reef unrecognizable in some areas. For example, in 
2016, 67 percent of shallow-water corals in its northern 
region died.299 
 
 
 

The International Tribunal for the Rights of Nature  
 
The tribunal was created by an international civil 
society network (the Global Alliance for the Rights of 
Nature, GARN). The Tribunal uses the Universal 
Declaration of the Rights of Mother Earth (UDRME), 
as its prominent “law.”300  As a result, the Rights of 
Nature Tribunal provides a vehicle for reframing 
prominent environmental and social justice cases 
within the context of Rights of Nature, giving people 
the opportunity to testify publicly as the destruction of 
the Earth and the violation of nature’s, human and 
community rights. With each case, esteemed Judges 
recommend actions for reparation, mitigation, 
restoration and prevention of further damages and 
harm through an Earth Law lens, thereby suggesting 
solutions that benefit all members of Earth’s 
communities. 
 
 
Case Background 
 
In the case, Michelle Maloney (National Convenor of 
Australian Earth Law Alliance) spoke on behalf of the 
GBR and argued that the Rights of Mother Earth were 
being violated, due to the fact that the GBR’s very 
existence is under threat.301 She called upon the 
Tribunal to hold the Queensland and Australian 
Governments accountable for allowing the types of 
coastal development that threaten the reef and to set 
limits on human activities in the region.302 
 
 
The judgement 
 
The case was presented to the Tribunal in 2014. The 
Australian and Queensland governments were found 
to have permitted several violations of the rights of the 
GBR, and the Tribunal held that steps needed to be 
taken immediately to ensure the GBR’s survival. 
Echoing the Supreme Court of India it also said: 
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“Given the overwhelming impacts from the ongoing 
growth in current modes of production and 
consumption, a new eco-centric ethic and legal system 
is needed.”303  The Tribunal also demanded a range of 
actions be undertaken to reduce human pressures on 
the reef and petitioned the governments to implement 
the recommendations made by UNESCO.304 
 
The GBR was presented as a unique legal entity with 
its own inherent feelings and thoughts, preferences 
and hopes for the future.305 By criticising the 
foundations and impact of current legal systems, the 
Tribunal draws attention to the flawed and 
devastating outcome of our anthropocentric laws and 
growth-obsessed government policies.306 Even though 
the decisions which flow from the Tribunal is not part 
of international law or enforceable, the Tribunals still 
have “performative significance as a forum in which 
an alternative rights of nature legal discourse can be 
articulated and developed.”307 Decisions from the 
Tribunal “compel us to interrogate existing legal 
principles, practices and findings … through a wild law 
lens and can contribute to a paradigm shift in existing 
legal systems.”308 
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Part A: Ecuador and the Law of the Galapagos 
 
The Galapagos is a globally recognized area of vast and 
significant biodiversity consisting of two protected 
areas: Galapagos National Park and Galapagos Marine 
Reserve. The National Park was established in 1959, 
but the Galapagos Marine Reserve was not created 
until 1998, with the passing of the Special Law on the 
Galapagos.309 The Marine Reserve represents the 
beginning of the desire to employ the Earth Law 
Framework. 
 
First, written and approved by a multi-stakeholder 
group,310 the Special Law’s guiding principle for 
governance is ‘‘An equilibrium among the society, the 
economy, and nature; cautionary measures to limit 
risks; respect for the rights of nature; restoration in 
cases of damage; and citizen participation.”311 
 

Figure 1. Principles of the 2014 Management Plan for 
Protected Areas of Galapagos for Good Living312 

 
 
Additionally, Ecuador enacted the Special Law in 
recognition of the biodiversity on the islands, the 
Nation’s duty to protect and restore its ecosystems, 
and the role inhabitants should play in conservation 
projects for improved and sustainable livelihoods.313  

  
The management plan of the Marine Reserve requires 
zoning of fishing and tourism activities to protect 

vulnerable ecosystems and ensure conservation and 
sustainable use of resources, with the goal to preserve 
native marine life.314 Its management objectives 
intend to ensure fishing activities are compatible with 
biodiversity conservation while supporting local 
fishers socially and economically and ensuring 
sustainable use of natural resources.315 Local and 
commercial fishing is allowed in some areas of the 
Reserve, but there are strict regulations.316 
Additionally, an education program trains locals in 
sustainable fishing practices to reduce the impact of 
these permitted activities.317 Fishing pressure has been 
reduced on sharks and tuna, since the ban on 
industrial fishing and increased legislation to protect 
sharks.318 All extractive activities are prohibited in 
areas that permit recreational activities, such as scuba 
diving, sport fishing, boating, snorkeling, and whale 
watching.319  
 
Secondly, in 2014, the Management Plan for the 
Protected Areas of Galapagos for Good Living was 
published to combine the management of two 
protected areas, Galapagos National Park and 
Galapagos Marine Reserve into a more holistic 
management approach.  It recognizes the connections 
between development and conservation in the 
Galapagos, the dependence of the province on natural 
ecosystems, and the capacity and limits of marine and 
island ecosystems that must not be exceeded.320 The 
Plan seeks to strengthen the management capacity of 
both protected areas and promote good living and an 
environmental responsibility.321 As a result, the Special 
Law proposes regulations that will maintain 
ecosystems under “minimal human interference”322 
where minimal is defined and determined by 
sustainable and controlled development that 
continues to support the capacity of ecosystems, local 
participation, and a recognition of the interactions 
between inhabited areas and protected ecosystems.323 
Also, the management strategy recognizes the reality 
of how ecosystems exist in nature and applies the 
precautionary principle.324 
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Finally, the Special Law limits economic activities to 
permanent residents of the Galapagos; those traveling 
as tourists or in transit are prohibited from 
conducting any economic activities and may only 
remain in the Galapagos for 90 days.325 Tourism 
development permission will only be granted to 
permanent residents and must generate local benefits 
and have minimal impact on ecosystems, as evaluated 
through an environmental impact study.326  
Although the framework of the Law sets the Galapagos 
up for improved conservation both on the island’s 
National Park and in the Marine Reserve, the Law has 
been met with resistance from the fishing and tourism 
sectors and the Nation has struggled with funding 
enforcement and projects.327 Other threats to marine 
ecosystems include agriculture, pollution and waste 
management, and non-native species. 
 
There have been successful cases involving the MPA. 
For example, a fishing vessel was found in MPA with 
finless sharks (meaning ‘shark finning’ had taken 
place) and the captain was given two years in prison. 
This case marked the first conviction of an 
environmental crime in 14 years of Galapagos law and 
set a precedent for prosecuting shark finning and 
other crimes against Nature in the Galapagos (Franco 
Fernando, 2015). Despite the successful ruling, the 
judge did not permit the Conservation Sector to legally 
represent the sharks in court (the District Attorney 
and Galapagos Park did this), but it did speak for 
Nature through an amicus brief. 
 
 
Part B: New Zealand and the Hauraki Gulf Marine 
Park 
 
The Hauraki Gulf Marine Park spans 1.2 million 
hectares of ocean and 2550 kilometers of coastline.328 
The Gulf supports the lives of more than 1.5 million 
people, which is around one-third of New 
Zealanders.329 However, it remains threatened by 
growing population pressure, commercial and 
recreational fishing, invasive marine species, land-use 
practices, and declining biodiversity even with its 
National Park designation.330 In 2013, key leaders were 
invited to form a Stakeholder Working Group, which 
would include the local local iwi and hapū tribes, 

recreational and commercial fishers, farmers, 
aquaculturists, community members, environmental 
groups, and a partnership with central and local 
government agencies.331  
 
The Park and its management provide another 
example of the attempt to employ the Earth Law 
Framework. 
First, though it does not specifically codify legal rights 
for the Park, the Sea Change Marine Spatial Plan 
proposes the recognition of the Park’s rights: “Gulf 
communities need to adjust their relationships with 
the lands and waters around them. Rather than 
thinking of the environment and its bounty as an 
entitlement, considering it as a being in its own right 
will help us to rethink our reciprocal responsibilities 
and work toward a better balance.”332 The Hauraki 
Gulf is also recognized as an “icon worth preserving” 
and a foundation for the transmission of cultural 
knowledge on human-ecosystem interactions.333 Sea 
Change acknowledges that the area is used for work, 
recreation, adventure, peace, learning, ancestral 
history, and traditional use, but it plans to protect the 
natural values of the ecosystem from the negative 
impacts of use, infrastructure, and accessibility.  
 
Secondly, the Plan contains four overarching 
categories: guardianship, replenishing the food 
basket, ridge to reef/mountains to sea, and 
prosperous communities. Guardianship, kaitiakitanga, 
is the ethic and conservation of the environment and 
the resources within it.334 The guardians or “Kaitiaki” 
(the local Maori hapū or iwi people) have the 
“discretion and judgment over the issuing of 
permits.”335 However, the Plan goes even further with 
the guardianship concept, calling for guardianship to 
be “practiced by all”336 and every person to be given 
opportunities to participate in guardianship activities, 
such as to become involved in decision making, 
monitoring programs and restoration projects.337 
 
Thirdly, Sea Change focuses on a holistic and 
integrative approach to improving the Gulf’s 
ecosystem and the health and well-being of those who 
depend on it. The priority is to improve ecosystem 
health; increased fish stocks and community 
opportunities are a side effect of a healthy, functional 
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ecosystem. Sea Change is a bicultural management 
approach which seeks to restore, protect, and enhance 
the mauri, life supporting capacity, essence found in 
all elements of the natural world, of marine, estuarine, 
and freshwater ecosystems in the Hauraki Gulf Marine 
Park.  
 
 
 

 

Figure 2. Four overarching concepts of the Hauraki Gulf 
Marine Spatial Plan338 

 

Lastly, the Plan defines and analyzes four different 
types of MPAs as part of its management approach: 
no-take marine reserves, benthic protection areas, 
special management areas, and co-management 
areas.339 It proposes the establishment of a network of 
co-managed MPAs, with a nested approach in which 
areas of no-take provisions, other than permitted 
customary harvesting practices, are nested within 
larger areas with fewer restrictions.340 Co-
management areas permit commercial and 

recreational fishing, except where communities and 
mana whenua decide to restrict such activities to 
better protect fisheries or the environment.341  
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A historical precedent of both commercial and non-
commercial fishing has existed for over 170 years, and 
for closer to a millennium for the Maori peoples.342 
However, Sea Change increases regulations within the 
Park in recognition of the interconnectedness of 
ecosystems, to increase the abundance of all species, 
end further loss of biogenic habitats, and restore and 
maintain a sustainable and thriving fishery. The Plan 
specifies that quotas are limits, not targets, for 
fishers.343 Those who break rules put in place will face 
newly introduced and strengthened penalties.344 
Further, to protect Bryde’s whales and work toward 
eliminating deaths by ship strikes by 2018, the Plan 
intends to reduce the speed of ships traveling through 
the Gulf.345 Moreover, the impacts of marine mammal 
tourism will be more extensively monitored and all 
existing permits which authorize interactions with 
bottlenose dolphins will be excluded when next 
reviewed.346 
 
Another major provision of the Sea Change addresses 
indirect impacts on and nonliving aspects of 
ecosystems: sediment and water quality. The goal is to 
reduce sediment entering marine areas, runoff, and 

restore areas with poor water quality in order to 
support healthy marine habitats, species abundance, 
fish stocks, and increase opportunities for local people 
and communities.347  
 
The Sea Change Marine Spatial Plan has many 
provisions for protecting species, habitats, and whole 
ecosystems, as well as incorporating traditional 
knowledge and community members into 
management of the MPA. Its emphasis on specific 
species, projects, and threats allows for focused 
restrictions and goals. However, the Plan is non-
statutory.348 Thus, the actions, restrictions, and goals 
provided for in the Plan are recommended rather than 
legally binding. Although violators cannot be legally 
penalized, the development of a culture of 
environmental responsibility and the recognition of 
Rights of Nature among community members can 
provide for compliance, without the threat of 
punishment. The framework integrates cultural values 
and sets a precedent for a balanced relationship with 
nature and a respect for the ecosystems’ integrity.  
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Economic Criteria 
 
An environmentally "sustainable" economy is one that 
neither depletes natural resources nor pollutes at 
levels that overwhelm the ability of ecosystems to 
absorb waste.349 
 
An environmentally sustainable economy — an eco-
economy — requires that the principles of ecology 
establish the framework for economic policy and that 
economists and ecologists work together to fashion 
the new economy. Ecologists understand that all 
economic activity, indeed all life, depends on the 
Earth's ecosystem — the complex of individual species 
living together, interacting with each other and their 
physical habitats. These millions of species exist in an 
intricate balance, woven together by food chains, 
nutrient cycles, the hydrological cycle and the climate 
system.350 

 
Therefore, an Earth Law approach requires decisions 
that reflect the true cost of the activity, considers no 
human activity as a reasonable alternative, and 
employs non-consumptive models. 

i. Reflecting the true cost of an activity 
 
To put ecosystems in economic terms, a natural 
system, such as a fishery, functions like an 
endowment. The interest income from an endowment 
will continue in perpetuity as long as the endowment 
is maintained. If the endowment is drawn down, 
income declines. If the endowment is eventually 
depleted, the interest income disappears. So it is with 
natural systems. If the sustainable yield of a fishery is 
exceeded, fish stocks begin to shrink. Eventually 
stocks are depleted and the fishery collapses. The cash 
flow from this endowment disappears, as well. As we 
begin the 21st century, our economy is slowly 
destroying its support systems, consuming its 
endowment of natural capital.351 
 

Traditional models used to determine the “optimal 
allocation of a resource” which do not consider all the 
effects of that allocation will result in the destruction 
of vital ecosystems. Purely economic considerations 
which do not take into account the ecosystem’s needs 
for renewal fail to include the real costs incurred. The 
final consumer prices then are deceptively low, 
resulting in increased demand and growth of that 
industry.  
 
Earth Law proposes to include the full account of 
negative externalities: the impacts to the marine 
environment, and the unique functions and stability 
these ecosystems and species provide, the human 
health effects caused by severe air and water pollution 
from extraction, production and consumption, and 
the increase in carbon dioxide in the atmosphere, 
climate change and its subsequent effects. 

ii. Optimum allocation may be no allocation 
 
The Food and Agriculture Organizations estimates 
over 90 percent of commercial fish populations are 
being fished at levels that “have either met or exceeded 
their biological limits,” meaning they are unlikely to 
return to healthy populations.352 As we are seeing fish 
populations decline, we also see more effort to catch 
less fish.353 As stated previously, traditional models 
determine the optimum level of fishing. We must not 
let the time to receive benefits from a regulatory 
decision lead to prolonging protective efforts. For 
example, a no-take marine protected area is many 
times seen as “inefficient” when looking at it in the 
short-term because fishermen lose their benefits, and 
it takes years to rebuild ecosystem health, and see the 
“spillover” or recruitment effects.354  
 
Earth Law requires that in addition to efficiency and 
fishing effort, this assessment also includes the rights 
of future generations (future generations should 
inherit the world in no worse a condition than we 
received it) and the rights of the species to remain 
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healthy. This may then lead to determining that the 
“optimum allocation” is in fact, no allocation. 
Therefore, we must always include the alternative 
which equates to “no level of human activity.” 
 
iii.  Conversion to non-consumptive economic models 
 
It is important for decisions regarding the marine 
protected area, to as far as possible be science-based, 
and grasp the wholeness of the system.355 Decisions 
should move past assigning a dollar value, and where 
possible evaluate the decision from a non-consumer 
approach.356 For example, managers can employ the 
use of models, such as ‘energy synthesis’ to provide a 
new method of valuation, outside current 
anthropocentric models. 
 
Governance Criteria 

Management is usually concerned with what 
activities are being carried out in a given situation or 
area, while governance is concerned with who decides 
what those activities are, how that is decided and how 
those decisions are implemented.357 Good Governance 
standards exist like the Earth Law Framework for 
Marine Protected Areas to guide the creation of 
effective management plans. 
 
i. The more protection the higher the score 
 
To assess the strength of an MPA’s regulations, the 
Global Ocean Refuge System (GLORES) evaluation 
employs a classification system based on the number 
of fishing gears allowed, their ecological impact, the 
types of bottom exploitation and aquaculture allowed 
and the regulations relating to recreational boating 
(Costa et al. 2016). For MPAs with multiple zones, the 
evaluation uses a weighted average of the individual 
zone scores (weighted by the proportion of zone area 
to total MPA area).358  
 
In the weighted scores, more protection receives a 
higher score. Assigning scores to attributes such as 
type of fishing gear, type of activity (extractive= lower 
score, tourism= higher score) and impact of activity 
(higher impact=lower score) can help provide a total 
score to help assess alternatives and make sound 
decisions. 

 
ii. Adherence to established principles 

The International Union for the Conservation of 
Nature’s principles  are the most widely used and can 
serve well as a defining starting point. 
 
The IUCN identifies these governance mechanisms as: 

● Transparency — openness in decision 
making; 

● Access to information— accurate, effective 
and open communication; 

● Access to justice — fair mechanisms for 
accountability and protecting rights; 

● Public participation — genuine involvement 
in decision making; 

● Coherence — a consistent approach; 
● Subsidiarity — decisions taken at the lowest 

appropriate level; 
● Respect for human rights — interwoven with 

good environmental governance; 
● Accountability — for economic, social and 

environmental performance; 
● Rule of law — fair, transparent and consistent 

enforcement of legal provisions at all levels359 
 

iii. Application of the Precautionary Principle 
 
Since damage to the marine environment, marine 
biodiversity and living marine resources are often 
long-term, and the disastrous effects always persist 
beyond the human activity that caused them – marine 
ecosystem damage depletes the rights of future 
generations to utilise the oceans. Earth Law requires 
that the precautionary principle provides the 
foundation for decision making. The precautionary 
principle calls for early prevention, to avoid harm 
before it occurs, and relieve uncertain serious and 
irreversible damage to marine ecosystems. 
 
While there is no single definition of the 
precautionary principle, and its multiple competing 
formulations are highly contested, in addition to being 
preventive rather than reactive, the precautionary 
principle looks to transfer the burden of proof. Instead 
of one party having to prove that an action of another 
is potentially harmful, the burden is on those who 
wish to pursue the allegedly harmful action to 
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demonstrate sufficient evidence of safety.360 
 
Four elements of the principle can be identified, 
namely the level of damage, scientific criterion, 
remedy, and burden of proof.  These elements provide 
a basis for a “minimum harm threshold” for when the 
principle takes effect in decision making, so that “only 
those threats that present a genuinely harmful 
outcome will allow the principle to come into effect.”361 
This criteria deals with the problem of how to make a 
decision when there is a lack of complete scientific 
information regarding serious damage.362  
 
iv. Public and stakeholder acceptance 
 
The extent and allowance of an activity or regulation 
should obtain broad stakeholder acceptance. Local 
communities especially should be involved throughout 
the decision making process. The public also needs to 
be educated about the policy, which will help 
authorities enforce and monitor implementation. If 
high levels of opposition exist, decision-makers 
should either choose another alternative, or address 
the aspect of opposition. An example of this criteria 
can be found in the IUCN’s Green List of Protected and 
Conserved Area Standards: “There are clearly defined, 
legitimate equitable and functional governance 
arrangements, in which the interests of civil society, 
rights-holders and stakeholders, are fairly represented 
and addressed, including those relating to the 
establishment or designation of the site;” and 
“Governance arrangements and decision-making 
processes are transparent and appropriately 
communicated, and responsibilities for 
implementation are clear, including a readily 
accessible process to identify, hear and resolve 
complaints, disputes, or grievances.”363 
 
v. Existence of alternative livelihoods  
 
Eco-tourism offers a solution to replace livelihoods 
disrupted by marine protected areas and their 
subsequent rules and regulations. Research has found 
that for heavily exploited fisheries, developing a non-
extractive activity such as ecotourism may help to 
overcome the dilemma between the need for long-
term resource conservation and the immediate 

necessity to provide jobs and income to the local 
population.364 
 
The development of successful alternative livelihoods 
requires in-context evaluations, community 
participation, and analyses of the biological 
impacts.365 The SLED approach, Sustainable 
livelihoods enhancement and diversification, 
addresses the challenges and controversies in creating 
successful alternative livelihoods for communities 
relying on aquatic resources.366 The three main steps 
of SLED are discovery, developing an understanding 
of current livelihoods and community members’ 
relationship with resources, direction, developing an 
understanding among the community of the need for 
change while understanding what is important to local 
users, and doing, developing adaptive capacity, 
strengthening existing skills and diversity in 
livelihoods, and facilitating government and NGO 
support.367 
Ecological Criteria 

In addition to criteria focusing on performance and 
implementation, management of marine protected 
areas should strive to balance human activity with 
conservation by measuring impacts on components of 
the ecosystem.  
 
i. Demonstrate conservation of the ecosystem and 
values associated with it 
 
The IUCN and the Earth Law Framework, require 
governance meets the IUCN definition of a Protected 
Area, where the highest objective and priority in 
conflict is conservation, management must eliminate 
or prevent exploitation, and regulations aim to 
maintain or increase the degree of “naturalness” of the 
ecosystem. Therefore, management must prove that 
conservation is indeed a product of regulations. If 
activities, either isolated or cumulative, impact the 
ecosystem’s ability to maintain a status of “health” or 
“normal form and function,” managers must identify 
and design alternative regulations that meet this 
criteria.  
 
As an example, the Marine Stewardship Council 
created criteria and indicators to assess the impact of 
proposed fishing gear, and use the results to guide 
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regulatory decisions. This includes assessing the 
impact of gear on the habitat, ecosystem, target and 
non-target species, and endangered, threatened or 
protected species. Indicators include an “outcome 
indicator,” basis, reliability and implementation 
indicator, and “information indicator.”368 
 
ii. Determination of impacts using key ecosystem 
components 
 
Governance and management plans should include 
strategies and actions to identify ecological attributes 
and evaluate their relative importance to the 
functioning of the system as a whole. Goals for each 
attribute are identified and activities and 
management contribute to the realization of these 
goals. 
 
The Ocean Health Index suggests the core components 
across all marine areas are biodiversity, food 
provision, clean waters, sense of place, livelihoods and 
economies, tourism and recreation, coastal 
protection, carbon storage, natural products, and 
artisanal fishing opportunities.369  
 
We recommend core component evaluation 
customized for each marine protected area. For 
example, Healthy Reefs, in Mexico reports on the health 
of coral reefs through indicators specific to that reef 
system. Components for coral reefs include coral 
cover, fleshy macroalgae cover, herbivorous fish 
biomass and commercial fish biomass.370 Quantitative 
scientific-based metrics then inform 
recommendations and management. For example, if 
commercial fish biomass is seen as too low to support 
a healthy ecosystem, regulations would then be 
created to improve this component.  
 
iii. Determination of impacts using species 
 
Keystone species play the essential role in many 
ecological communities of maintaining the structure 
and integrity of the community.371 Since keystone 
species have low functional redundancy, when a 
keystone species disappears from the ecosystem, no 
other species are able to fill its ecological niche. The 
ecosystem would be forced to radically change, 

allowing new and possibly invasive species to populate 
the habitat.372  Keystone species also serve as indicators 
of ecosystem health,373 and therefore regulatory 
decisions should be largely based on maintaining their 
health. 
 
Examples of criteria can be found again in the IUCN 
Green List of Protected and Conserved Areas, 
including: the marine protected area “contains an 
assemblage of native species and ecosystem types that 
is characteristic of the region, with intact ecological 
processes and trophic systems... [and] sustain[s] a 
viable population of the species or the ecological 
community in the long term, taking account of all 
relevant aspects of the species' life cycle (e.g. breeding 
areas, wintering grounds, safe migration routes).374   
 
The IUCN Green List of Species also provides metrics 
to measure the state of a species and guide regulatory 
actions. “In addition to showing the current recovery 
state of a species, the Green List Score [can] be 
calculated under different counterfactual scenarios to 
show how conservation actions have contributed to 
recovery, the dependence of the species on continued 
conservation, and what an aspirational but realistic 
goal for long-term recovery might look like.” We can 
use such metrics to hypothesize how and to what 
extent regulatory actions can contribute to 
maintaining the health of a species, results which can 
then be used to guide decision making.  
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